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BOUNDARY  BETWEEN  THE  DOMINION  OF  CANADA 
AND  THE  TERRITORY  OF  ALASKA. 


AEGUMENT 

PRESENTED  ON  THE  PART  OF  THE  GOVERNMENT  OF  HIS  BRITANNIC 
MAJESTY  TO  THE  TRIBUNAL  CONSTITUTED  UNDER  ARTICLE  I 
OF  THE  COXVENTION  SIGNED  AT  WASHINGTON  ON  THE  2iTH 
DAY  OF  JANUARY,  1903,  BETWEEN  HIS  BRITANNIC  MAJESTY 
AND  THE  UNITED  STATES  OF  AMERICA. 


FIRST  QUESTION. 

"  What  is  the  Point  of  Commencement  ?  " 

THE  two  Governments  are  agreed  on  the 
answer  to  be  given  to  this  question.  It  is  true 
that  they  do  not  arrive  at  this  result  by  the  same 
process  of  reasoning,  but  these  different  processes 
of  reasoning  bear  only  on  Question  Three,  and 
will  therefore  be  considered  in  the  argument  on 
that  question. 


Great  Britain's  Contention. 


United  States'  Contention  in  its  Case. 


SECOND   QUESTION. 

"  What  Channel  is  the  Portland  ChxVN- 
NEL  ?  " 

Great  Britain's  contention  is  that  it  is  the 
channel  which  Vancouver  named  Portland  Canal, 
and  which  enters  the  ocean  between  Tongass 
Island  and  Kannaghunut  Island,  leaving  Sitklan, 
Wales  and  Pearse  Islands  on  the  south  and  cast, 
and  extending  northerly  eighty-two  miles  to  its 
head.  Great  Britain  suggests  an  alternative 
answer,  to  Avhich  reference  will  be  made  later. 

The  United  States  in  its  Case  contends 
that  Portland  Channel  passes  from  the  north  be- 
tween   Ramsden    Point   on  the  mainland  and 


Pearse   Island,    and    tlience   southward    of   said 

island   and   Wales    Island,    and    enters    Dixon 

Entrance  between  the  island  last  mentioned  and 

Compton  Island  (United  States'  Case,   p.  104). 

In  its  Counter-Case,  pp.  14  and   15,  it   changes     United  States'  Alternative  Contentions  in  its 

its    contention   and   suggests   two   alternatives  :  Counter-Case. 

either  that  Portland  Channel  is  the  whole  estuary 

from  mainland  to   mainland,   in  which   Pearse, 

Wales,   and    other    islands    lie,    and    of  which 

Observatory  Inlet  is  a  branch,  or  that  the  estuary 

as  far  inland  as  Point  Ptamsden  is  an  nnnamed  arm 

of  the  sea  from  which  diverge  two  branches — 

Portland  Channel  and  Observatory  Inlet. 

Of  these  different  answers,  it  is  the  one  sug-       What  was  Vancouver's  Portland  Channel  ? 

gested  by  Great  Britain  that  must  be  given  if 

Vancouver's  narrative  is  to  decide  the  question. 

Portland  Channel  was  named  by  him,  and  in  his 

narrative    he    clearly    indicates    that    Portland 

Channel  enters  the  ocean  between  Tongass  and 

Kannaghunut  Islands,  and  passes  north  of  Wales 

and  Pearse  Islands.     That  is  fully  proved  in  the 

British  Case,  pp.  51-55.     It  is  not  denied  by  the 

United  States.     Tlie  United  States  onlv  contends   United   States'  Contention  that  the  Negotia- 

that  Vancouver's  narrative  is  immaterial,  because       ^ors    and  specially  Sir  C.  Bagot,  were  not 

familiar  with  Vancouver  s  narrative. 
it  is  not  shown  that  the  negotiators  knew  of  it,  

and  because  it  appears,  on  the  contrary,  that 
Sir  Charles  Bagot  was  not  familiar  with  it.  To 
show  that  Sir  Charles  Bagot  was  not  familiar 
with  the  narrative,  two  statements  of  his  are 
quoted  to  the  effect  that  several  of  the  bays  and 
inlets,  between  parallels  of  latitude  54°  45'  and 
56°,  might  communicate  with  the  establishments 
of  the  Hudson's  Bay  Company,  and  that  the 
head  of  Portland  Channel  might  be  the  mouth 
of  a  river  flowing  through  the  country  occupied 
by  that  Company.  These  statements,  it  is  argued, 
show  that  Sir  Charles  Bagot  had  not  read  Van- 
couver's narrative,  in  which  the  latter  states  that 
the  evidence  of  a  navigable  river  flowing  into  the 
archipelago  existing  between  47°  and  57°  of  north 
latitu.de  is  still  wanting,  and  that  the  scrupulous 
exactness  with  which  his  survey  of  the  continental 
shores  has  been  made,  within  those  limits,  pre- 
cludes the  possibility  of  such  a  river  having  been 
passed  unnoticed  by  him  as  that  described  to  be 
Bio  de  los  Kcyes  (a  very  large  river  spoken  of  by 
a  previous  explorer). 

Vancouver  had    been  commissioned   to  search  Answer  to  that  Contention. 

for  any  considerable  inlet  of  the  sea,  or  even 
large  river  in  order  to  find  a  communication 
between  the  Pacific  and  the  Atlantic,  or  at  least 


the  Lake  of  the  Woods.  He  reported  that  no  such 
inlet  or  river  existed,  but  he  was  only  looking  for 
very  large  rivers,  likely  to  extend  far  inland,  and 
navigable  all  the  way  for  big  ships.  AVith 
smaller  rivers,  navigable  for  the  Hudson's  Bay 
Company's  small  craft,  he  had  nothing  to  do,  and 
his  report  does  not  show  that  thei'e  are  none.  In 
fact,  his  examination  was  not  sufficiently  minute 
to  allow  him  to  say  so.  (Vol.  II,  pp.  351  and 
355.)  He  states  that  at  the  bead  of  Portland 
Canal  the  water  was  nearly  fresh  for  upwards  of 
20  miles.  At  the  heads  of  other  inlets,  between 
54°  45'  and  56°  of  north  latitude,  he  also  reports 
having  found  fresh  water.  (Vol.  II,  pp.  340  and 
354-356.  British  Case,  Appendix,  p.  143.)  Those 
statements  were  of  a  nature  to  convey  the  im- 
pression that  there  might  be  rivers  communi- 
cating with  the  Hudson's  Bay  establishments, 
which  were  not  far  inland.  (United  States' 
Case,  Appendix,  p.  162.)  The  statement  that 
Portland  Channel  terminated  in  low  marshy 
land  could  not  desti'oy  that  impression,  it  rather 
confirmed  it.  As  no  other  source  can  be  given 
from  which  Sir  Chai'les  Bagot  could  have  got  the 
'  idea  that  there  might  be  rivers  floAving  into 
Portland  Canal  and  the  other  inlets,  it  follows 
that  he  had  probiibly  read  the  narrative,  and  his 
statements  above  mentioned,  far  from  proving 
that  he  was  not  familiar  with  it,  rather  prove  the 
contrary. 
Answer  to  the  argument  drawn  from  the  fact  The  fact  that  Vancouver  in  his  narrative 
that  the  Negotiators  give  the  longitude  west  should  give  the  east  longitude,  while  the  negotia- 
while  Vancouver  gives  it  east  ^  i  t?  •  i 
tors  give  the  west  does  not  support  the  United 

States'  contention.  As  he  was  going  around  the 
world  from  west  to  east,  he  Ibllowed  his  coiu'se 
in  his  narrative  in  giving  the  longitudes.  But 
his  maps  give  the  longitude  both  east  and  west. 
With  them  the  conversion  from  east  to  west 
could  be  instantaneously  made.  At  all  events, 
in  order  to  find  the  longitude  of  the  few  points 
to  which  reference  is  made  by  the  negotiators, 
they  must  have  gone  to  the  maps  where  it  could 
easily  be  obtained,  and  not  to  the  narrative  wliere 
it  might  not  be  given  at  all,  and  if  given  would 
be  difl&cult  to  find. 

On  this  point  it  remains  only  to  be  said,  in 
answer  to  the  arguments  contained  in  the 
American  Counter-Case,  p.  10,  that  the  narrative 
could  not  help  the  negotiators  to  give  more 
accurately  the  astronomical  location  of  the 
southern  boundary  than  they  have  done  ;  neither 


could  they  find,  iu  Vancouver's  narrative,  land- 
marks which  could  have  helped  them  to  dravr 
more  clearly  than  they  have  done  the  boundary 
from  the  point  of  commencement  to  the  head  of 
Portland  Canal. 

To  show  that  the  negotiators  were  familiar 
with  Vancouver's  narrative,  there  is,  in  addition 
to  the  statements  of  Sir  Charles  Bagot  above 
referred  to,  a  statement  of  M.  de  Poletica  to  the 
effect  that  Vancouver  saw  Russian  establishments 
in  the  Bay  of  Kinai  (United  States'  Case, 
Appendix,  p.  33),  and  a  statement  about  the 
extent  of  the  Russian  establishments  contained 
in  a  confidential  Memorandum  delivered  by 
Mr.  Middleton  to  the  Emperor  of  Russia,  which 
shoAVs  that  he  had  made  a  thorough  search  of 
Vancouver's  text,  and  which  reads  as  follows : 
"  Vancouver  learned,  in  1794,  from  the  Russians 
themselves  upon  the  spot,  that  their  most 
easterly  establishment  was  then  at  Port  Eches, 
in  Hinchin  Brook  island  [Tchatcha  island  of  the 
Russians,  and  Mugdalena  of  the  Spaniards,  in 
latitude  60°  25'),  where  they  were  established 
the  preceding  summer,  and  that  the  continent 
in  the  vicinity  of  that  place  was  barren 
and  uninhabited  (United  States'  Case,  Appendix, 
p.  61 ;  Vancouver's  Narrative,  1st  edition,  vol. 
Ill,  p.  199).  It  seems  reasonable  to  presume 
that  the  correctness  of  tliis  statement  of  Mr. 
Middleton  on  such  an  important  point  was  verified 
by  the  Russian  authorities.  In  fact,  it  seems 
unreasonable  to  suppose  that,  when  it  was  so 
important  for  the  Russian  Government  to  prove 
to  the  satisfaction  of  the  British  and  American 
Governments  the  number,  importance,  and 
situation  of  the  Russian  establishments,  and  when 
it  was  looking  everywhere  for  information  on 
that  point,  it  would  not  have  looked  into  a  book 
of  world-wide  reputation,  the  most  important  and 
reliable  one  on  the  question,  and  one,  the 
authority  of  which  could  not  be  contested  by  the 
British.  That  supposition  appears  still  more 
unreasonable  if  we  consider  that  the  Russian 
Governmeut,  having  the  maps  in  its  possession, 
must  necessarily  have  had  also  the  narrative,  as  the 
maps  were  really  published  as  part  of  the  narrative. 
The  title  page  and  the  preliminary  notice  of  the 
Prench  edition,  as  well  as  the  list  of  plates  at  the 
beginning  of  the  English  edition,  establish  that 
fact. 

At  pp.  25  and  following  of  the  Appendix  to 


Arguments  to  show  that  the  Negotiators  had 
read  Vancouver's  narrative. 


M.  de  Poletica's  statement. 


Mr.  Middletou's  statement. 


The  Maps  were  sold  as  publislied 
narrative. 


the 


Mr.  Telly's  Memorandum. 


the  British  Case  there  appears  a  Memorandum  of 
Mr,  Pelly,  addressed  to  Mr.  Canniug,  iu  answer  to 
the  statement  contained  in  M.  de  Poietica's  letter 
printed  at  p.  33  of  the  Appendix  to  the  United 
States'  Case,  and  this  Memorandum  shows  that  a 
careful  examination  of  all  the  authorities  on  the 
question  had  been  made.  Especially  at  pp.  27  and 
28  there  are  three  references  to  Vancouver* 
which  imply  a  very  thorough  study  of  his  narra- 
tive. This  Memorandum  must  have  been  used 
by  the  British  negotiators,  and  its  statements 
must,  therefore,  have  been  verified  by  both 
Russian  and  British  authorities. 

So  obvious  did  it  appear  to  the  United  States' 
officials  that  the  negotiators  must  have  had 
Vancouver's  narrative,  that  they  never  thought 
of  denying  it  in  all  the  discussions  that  preceded 
the  L'reaty  of  1903.  They  tried  to  meet  the 
difficulty  in  another  way  (British  Case,  pp  54 
and  55).  This  argument  was  not  even  raised  by 
the  United  States  in  its  Case  where,  under  the 
terms  of  the  Treaty  of  1903,  it  should  at  least 
have  been  raised.  It  is  mentioned  for  the  first 
time  only  in  the  Counter-Case. 

It  seems  that  both  the  Russian  and  British 
GoA-ernments  having  designated  the  channel 
which  they  took  as  the  boundary  by  the  name 
which  they  knew  had  been  given  by  Vancouver 
to  a  certain  channel,  it  is  that  channel,  as  named 
by  Vancouver,  that  they  must  have  intended  to 
take  as  the  boundary. 
Baron  Tuyll's  letter  and  Sir  C.  Bagot's  letter  The  British  Case,  at  p.  56,  quotes  extracts 
quoted  in  the  British  Case.  j^om  t^vo  documents  which  appear  to  be  con- 

clusive in  favour  of  the  British  contention. 

The  first  is  Baron  Tuyll's  suggestion  to  Count 
Nesselrode,  so  early  as  the  21st  October,  1S22, 
iu  which  he  says  : — 

"  Mais  dans  la  supposition  quo  Ton  ne  put  reussir  a 
^tendre  les  frontieres  de  la  Russio  beaucoup  plus  vers 
le  sud,  il  serait,  ce  semble,  indispensable  de  les  voir  au 
moins  fix^es  au  55"  degr6  de  latitude  nord,  ou,  mieux 
encore,  a  la  pointe  mSridionale  de  VArchipel  du  Prince  de 
Galles  et  I' Observatory  Inlet,  situds  k  peu  pr6s  sous  ce 
parallule.  Tout  voisiuage  plus  rapproche  des  etablisse- 
ments  Anglais  nc  pourrait  niauquer  d'etre  prejudiciable 
k  celui  de  Novo-Archaagelsk,  qui  se  trouve  sous  les 
57°  3'." 

This  sliows  that  Russia  knew  that  Observatory 

Inlet  entered  the  ocean  at  a  point  substantially 

as  far  south  as  the  southernmost  point  of  Prince 

of  Wales  Island,  and  thus  that   she  read  Van- 
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couver's  hook  and  charts  in  accordance  with  tht 
present  British  contention. 

Russia,  however,  did  not  at  any  time  propose 
Observatory  Inlet. 

And  it  cannot  he  supposed  that  when,  later  on, 
after  tedious  negotiations,  she  proposed  Portland 
Channel,  she  meant  the  entrance  of  Ohservatory 
Inlet. 

The  United  States  does  not  attempt  even  to 
answer  this  argument.  As  to  the  second  docu- 
ment, the  argument  based  on  it  has  apparently 
been  misunderstood,  because  the  answer  is  no 
answer  at  all.  The  argument  is  that  by  men- 
tioning the  parallel  54°  45'  as  the  point  north 
of  which  Great  Britain  would  lose  the  inlets 
and  bays  if  Russia's  proposal  was  accepted, 
Sir  C.  Bagot  showed  that  he  considered  the 
boundary,  the  Portland  Canal,  to  be  on  that 
parallel. 

The  maps  will  next  require  consideration. 
According  to  the  United  States'  Counter-Case, 
the  negotiators  had  before  them  Vancouver's 
Maps,  the  Faden  Map  of  1823  (British  Atlas, 
No.  10),  the  Russian  Map  of  1802  (British  Atlas, 
No.  5),  and  one  or  more  of  Arrowsmith's  Maps 
(British  Atlas,  Nos.  8,  9,  and  12  ;  United  States' 
Case,  Atlas,  Nos.  8  and  10).  They  may  possibly 
have  had  also  the  Langdorff  Map  of  1803,  but 
that  map  need  not  be  taken  into  account  as  it 
can  help  neither  side.  Two  other  maps  anterior 
to  the  Treaty  are  published  in  the  United  States' 
Case,  Atlas,  the  French  one  of  1815  (No.  9),  and 
a  German  one  of  1807  (No.  7).  Even  if  there  is 
no  positive  evidence  that  those  two  maps  were 
before  the  negotiators,  they  may  help  in  ascer- 
taining  what  was  the  general  understanding 
at  those  times  concerning  Portland  Canal  and 
Observatory  Inlet. 

Vancouver  published  a  general  map  (British 
Atlas,  No.  1)  and  a  sectional  map  (British  Atlas, 
No.  2).  In  the  general  map  the  channel  north 
of  Wales,  Pearse,  Sitklan,  and  Kannaghunut 
Islands  is  shown  very  clearly.  It  appears  almost 
as  important  as  the  channel  to  the  south  of  these 
islands.  Between  Ramsden  Point  and  Pearse 
Island  hardly  any  channel  can  be  seen.  No  one 
looking  at  that  map  could  believe  that  the 
channel  began  between  Ramsden  Point  and 
Pearse  Island.  It  obviously  supports  the  British 
contention,  and  shows  two  generally  separate 
channels  coming  down  to  the  ocean. 


Maps  alleged  to  have  been  before  the 
Negotiators. 


Vancouver's  General  Map. 


Vancouver's  Sectional  Map. 


The  Russian  Map  of  1802. 


The  Faden  Map. 


The  Arrowsmith  Mapi 


Other  Maps  anterior  to  the  Treaty. 


Facts  subsequent  to  the  Treaty. 


In  the  section  map,  whicli  is  on  a  larger  scale, 
the  pass  between  Ramsden  Point  and  Pearse 
Island  is  clejirly  shown.  The  channel  north  of 
"Wales  Island  is  also  clearly  shown.  This  section 
map  taken  alone  shows  either  that  the  two 
inlets  extended  down  to  the  ocean  separated 
from  each  other  by  the  islands,  as  Great  Britain 
contends,  or  that  both  stopped  before  reaching 
Pearse  Island.  The  position  of  the  names 
cannot  support  the  latter  view  for  the  reason 
given  in  the  British  Case,  and  such  view  is 
rendered  improbable  by  the  unlikelihood  of  an 
important  arm  of  the  sea,  in  which  lay  Pearse 
and  Wales  Islands,  having  been  left  unnamed  by 
Vancovtver.  The  other  view  to  the  effect  that 
Portland  Canal  extended  at  its  mouth  in  the 
ocean  from  mainland  to  mainland,  and  that 
Observatory  Inlet  was  an  inlet  diverging  from 
Portland  Canal,  is  not  supported  at  all  by  either 
of  those  maps.  In  both  of  them  the  two  inlets 
are  clearly  shown  to  be  independent  of  each 
other.  Both  maps  being  bound  up  together  in 
the  Atlas  must  have  been  seen  by  the  nego- 
tiators. 

The  Russian  Map  contains  no  names,  but  the 
two  channels  are  shown  clearly  as  distinct  the 
one  from  the  other  down  to  the  ocean.  The 
north  one  appears  almost  as  important  as  the 
south  one.  The  impression  that  this  map  gives 
is  exactly  the  same  as  the  one  created  by  Van- 
couver's general  map.  It,  therefore,  supports 
exclusively  the  British  contention. 

The  Paden  Map  has  the  words  "  Portland 
Channel "  written  on  the  north  side  of  the  chan- 
nel, down  to  the  ocean,  and  it  shows  a  clear 
channel  north  of  Pearse  and  Wales  Islands. 
IMuch  the  same  observation  applies  to  the  Arrow- 
smith  maps,  and  it  may  be  added  that  in  some 
of  them  the  type  in  which  the  words  "  Observa- 
tory Inlet"  are  written  make  it  impossible  to 
believe  that  that  inlet  is  a  branch  of  Portland 
Canal. 

The  two  other  maps  anterior  to  the  Treaty, 
the  German  one  of  1807  and  the  French  one  of 
1815,  also  clearly  support  the  British  view.  The 
first  brings  the  words  "  Observatory  Inlet"  down 
to  the  ocean,  the  second  brings  both  the  words 
'Portland  Canal"  and  " Observatory  Inlet "  down 
to  the  ocean. 

The  facts  subsequent  to  the  Treaty  will  now 
be  considered.     Great  Britain  contends  that  on 
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this  question  tlie  terms  of  the  Treaty  being  clear, 
no  intei-pretatiou  is  required,  and,  therefore,  the 
subsequent  facts  cannot  be  taken  into  account. 
However,  as  the  United  States  strongly  relies  on 
those  facts,  they  must  be  alluded  to. 

The  United  States  contends  that  all  the  maps 
with  scarcely  any  exception  are  favourable  to 
its  view.  Great  Britain  denies  that  statement. 
Many  of  the  maps  support  neither  view,  and 
several  support  the  British  view.  Special  refer- 
ence will  be  made  here  only  to  those  particularly 
relied  upon  in  the  American  Counter-Case,  and 
to  a  few  of  those  which  support  the  British 
view. 

The  Arrowsmith  Map  of  1833  (United  States' 
Case,  Atlas,  No.  12),  supports  the  United  States' 
view  in  this  sense,  that  the  colouring  gives  Wales 
and  Pearse  Islands  to  Russia.  But  the  way  in 
which  the  names  "Portland  Channel"  and  "  Ob- 
servatory Inlet  "  are  written  shows  as  in  several 
of  the  previous  Arrowsmith  majjs  that  Portland 
Channel  extends  down  to  the  ocean,  and  that 
Observatory  Inlet  is  not  a  dependency  of  Port- 
land Channel.  The  designation  of  the  geo- 
graphical features,  therefore,  supports  the  British 
view,  and  should  be  preferred  to  the  designation 
of  the  boundary-line  which  merely  represents 
the  personal  opinion  of  the  map-maker  on  the 
meaning  of  the  Treaty  of  1825,  an  opinion  which 
surely  cannot  help  this  Tribunal  to  decide  the 
question. 

The  Map  of  1857  produced  before  the  Select 
Committee  appointed  to  investigate  the  affairs  of 
the  Hudson's  Bay  Company,  and  the  British 
Admiralty  Map  of  1866,  do  not  support  the 
American  view.  The  United  States'  Coast  Sur- 
vey Map  of  1867  obviously  cannot  be  invoked 
against  Great  Britain,  and  only  shows  what  the 
American  contention  was. 

The  British  Admiralty  maps  of  1868  do  not 
show  a  survey  of  the  channel  north  of  Pearse 
and  Wales  Islands,  because,  being  prepared  only 
for  the  use  of  navigators,  they  dealt  only  with 
the  southern  entrance,  which  was  the  one  used 
by  ships.  The  insertion  of  the  words  "  Portland 
Canal "  on  one  of  those  maps  between  Point 
Ramsden  and  Pearse  Island  is  the  act  of  the 
draftsmen,  who,  as  shown  by  the  hydrographer's 
note  placed  upon  this  map  in  1886  had  no 
authority  to  insert  the  same,  and  cannot 
commit  Great   Britain  to  any  particular  inter- 


Arrowsmith's  Map,  1833. 


Hudson's  Bay  Company's  Map,  1857. 


Admiralty  Map,  1866. 


United  StaU-s'  Coast  Survey  Map,  1867 


British  Admiralty  Maps,  ISfiS. 
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Maps  subsequent  to  the  Treaty  supporting 
the  British  view. 


Iri'elevancy  of  the  Maps 


pretation  of  the  Treaty  of  1825.  As  a  matter 
of  fact,  the  insertion  of  "Portland  Canal"  at 
that  place  on  the  map  only  shows  that  there  were 
people  in  186S  who  named  the  entrance  between 
Point  Pvamsden  and  Pearse  Island  Portland 
Canal,  and  from  whom  the  draftsman  had  ob- 
taiaed  the  information.  It  does  not  in  any  way 
show,  in  the  opinioa  of  Great  Britain,  that  in 
182-i  and  1825  the  negotiators  considered  that 
to  be  the  entrance  to  Portland  Channel. 

Among  the  maps  which  support  the  British 
view  may  be  mentioned  Greenhow's  Map  (United 
States'  Case,  Atlas,  Xo.  15),  the  official  French 
Map  of  IBM  (United  States'  Case,  Atlas,  No  IG), 
Hebert's  Map  (British  Atlas,  No.  13),  and  specially 
the  Russian  official  Map  of  1853,  on  which  the 
words  "  Portland  Canal "  extend  down  along 
the  channel  north  of  Pearse  Island  (British 
Atlas,  No.  20). 

Great  Britain,  however,  contends  that  even  if 
all  the  maps  subsequent  to  the  Treaty  supported 
the  American  view,  they  nevertheless  would  be 
irrelevant.  The  United  States  attempts  to  show 
by  those  maps  either  that  it  was  generally  under- 
stood by  all  map-makers  that  the  boundary-line 
and  Portland  Channel  passed  south  of  Pearse 
and  Wales  Islands,  or  that  Great  Britain  has 
herself  interpreted  the  Treaty  of  1825  in  that 
sense. 

The  first  of  these  alternative  contentions  is 
not  established.  The  general  understanding  at 
the  time  of  the  Treaty  would  have  to  be  shown  ; 
a  large  number  of  maps  would  have  to  be 
produced,  all  agreeing  with  each  other  and  free 
from  ambiguity.  The  maps  produced  were  all 
published  long  after  the  Treaty;  they  arc  not 
A'ery  numerous,  they  do  not  agree,  and  several  of 
them  are  ambiguous.  T'he  second  alternative 
contention  is  not  established  either.  No  map 
which  marks  the  boundary-line,  as  contended  by 
the  United  States,  is  shown  to  have  been  approved 
of  by  the  British  Government  or  by  any  one 
authorized  to  bind  the  Government  on  this 
question,  and  no  map  containing  the  United 
States'  view  on  the  question  is  shown  to  have 
been  communicated  to  the  British  Government  or 
its  authorized  Representative  in  such  circum- 
stances that  the  failure  of  Great  Britain  to  protest 
could  be  held  as  implying  that  it  accepted  those 
views. 

Groat  Britain's  arguments,  based  on  the  con- 
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struction  of  a  fort  on  Tongass  Island,  and  in 
answer  to  the  United  States'  argnment  based  on 
the  construction  of  store-houses  on  Wales  and 
Pearse  Islands,  are  fully  given  in  the  British 
Case  and  Counter-Case.  It  is  useless  to  repeat 
them  here.  The  same  remark  applies  to  Great 
Britain's  argument  to  the  effect  that  the  United 
States  has  admitted  the  British  claim  as  to  what 
is  Portland  Channel  in  their  Case. 

Great  Britain  is  charged  in  the  United  States' 
Counter-Case  with  having  printed  Major 
Cameron's  Report  of  1878  with  all  the  Appendices 
except  one,  which,  it  is  stated,  favours  the  United 
States'  contention.  Tlie  whole  of  the  charge 
which  is  suggested  is  absolutely  unfounded. 
Great  Britain,  as  appears  in  a  note  on  p.  182  of 
the  Britisli  Appendix,  did  not  print  any  of  these 
Appendices  at  all,  and  for  the  reason  that  they 
have  no  bearing  on  the  Case.  The  "Portland 
Inlet "  of  the  Journal  of  the  Eoyal  Geographical 
Society,  quoted  by  the  United  States,  is  clearly 
the  uj^per  part  of  Portland  Canal. 

As  stated  at  the  beginning  of  the  argument  on 
this  question.  Great  Britain  suggests  an  alterna- 
tive answer  in  case  Vancouver's  Portland  Channel 
should  be  held  not  to  be  the  negotiators'  Portland 
Channel.  That  alternative  contention  is  that  if 
there  is  to  be  any  departui-e  from  the  nomen- 
clature and  descriptions  of  Vancouver  as  the 
controlling  element  of  decision,  then  the  line 
should  be  determined  to  run  up  Clarence  Strait 
and  Ernest  Sound,  or  up  Behm's  Canal  on  one 
or  other  side  of  Revilla  Gigedo.  The  argument 
on  that  point  contained  in  the  British  Case  need 
not  be  repeated. 


Major  Cameron's  Eeport. 


Great  Britain's  Alternative  ContentioD, 


THIRD  QUESTION. 


The  third  question  to  be  answered  by  the 
Tribunal  is : — 

"  What  course  should  the  line  take  from 

THE    point   of   commencement  TO  THE  ENTRANCE 

TO  Portland  Channel?" 

The  words  of  the  Treaty  are  : — 

"A  partir  du  pnint  Ic  j)hi8  meridional  de  I'ile  dite 
Prince  of  Wales,  lequel  point  se  trouve  sous  la  parallels 
du  54°  40'  de  latitude  nord,  et  entre  le  131'=  et  le  133* 
degre  de  longitude  ouest  (nieridien  de  Greenwich),  la 
dite  ligne  remontera  au  nord  le  long  de  la  passe  dite 
Portland  Channel,"  &c. 
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British  Contention 


United  States'  Contention, 


British  view  supported  by  the  Text  of  the 
Treaty. 


The  British  view  is  that  the  line  must  he  drawn 
following  the  most  direct,  and  therefore  the 
shortest  course,  leaving  to  Russia  the  whole  of 
Prince  of  AVales  Island  in  accordance  with  the 
special  stipulation  of  the  Treaty  to  that  effect. 

The  United  States  contends  in  its  Case  that 
the  line  should  he  drawn  from  Cape  Muzon 
easterly  until  it  intersects  the  centre  of  Portland 
Canal.  In  its  Counter-Case  it  ahandons  that 
view,  and  suggest  another  one,  to  which  reference 
will  be  made  later. 

As  pointed  out  in  the  British  Counter-Case,  it 
is  not  very  clear  whether  by  this  statement  of  its 
view  the  United  States  means  that,  wherever  may 
be  the  entrance  of  Portland  Canal,  the  line  must 
follow  the  parallel  of  latitude  on  which  Cape 
Muzon,  the  admitted  point  of  commencement,  is 
situated,  or  that  it  must  be  drawn  easterly  only 
because  the  entrance  to  Portland  Channel,  as 
suggested  by  the  United  States,  is  practically  on 
the  same  latitude  as  Cape  Muzon.  As  the  United 
States  in  its  Case  merely  states  its  view  without 
supporting  it  with  arguments  or  explanations,  its 
real  meaning  cannot  be  discovered. 

It  will,  however,  be  assumed  that  the  first  of 
those  two  meanings  correctly  represents  the 
United  States'  view,  as  the  second  meaning  would 
be  an  implied  admission  that  the  line  must  be 
drawn  directly  to  the  entrance  to  Portland 
Channel,  wherever  that  entrance  may  be. 

The  text  of  the  Treaty  conclusively  supports 
the  British  view.  The  degrees  of  latitude  and 
longitude  are  given  in  it  only  to  identify  the  point 
of  commencement.  The  Treaty,  therefore,  merely 
says  that  the  line  commencing  at  the  southern- 
most point  of  Prince  of  Wales  Island  shall  ascend 
to  the  north  by  Portland  Channel.  No  special 
direction  to  be  followed  is  given  between  the 
point  of  commencement  and  the  entrance  to 
Portland  Cliannel.  The  most  direct  one  must 
therefore  be  cliosen  in  accordance  with  the  well 
established  rule  and  with  common  sense,  as 
otherwise  there  is  nothing  to  show  which  of  the 
many  indirect  courses  that  may  be  imagined 
should  be  selected.  If  the  line  was  to  go  east, 
regardless  of  the  situation  of  Portland  Channel, 
the  Treaty  should  have  said  so.  If  the  argument 
is  that  the  fact  of  the  line  going  due  east  shows 
the  entrance  to  Portland  Channel  to  be  due  east, 
it  would  be  necessary,  in  order  to  maintain  that 
argument,  that  the  Treaty  should  expressly  say 
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tliat  the  line  must  go  due  east.  It  certainly 
should  not  say,  as  it  does,  that  the  line  is  to  go 
northerly. 

The  clause  to  the  effect  that  the  whole  of 
Prince  of  Wales  Island  shall  belong  to  Kussia, 
renders  the  question  still  clearer  if  that  is  possible. 
That  clause  shows  that  the  negotiators  con- 
templated the  possibility  of  the  line  crossing  part 
of  Prince  of  Wales  Island.  If  the  line  starting 
from  the  southernmost  point  of  that  island  is  to 
go  due  east,  that  cannot  happen  ;  -nhile  if  it  is 
to  take  the  most  dii-ect  course  towards  the 
entrance  of  a  channel  which  is  fm*ther  north,  it 
may  happen.  That  clause,  therefore,  shows  not 
only  that  the  line  was  not  necessarily  to  go  due 
east,  but  also  that  Portland  Channel  was  supposed 
to  enter  the  ocean  further  north. 

The   conclusive  nature   of  this   argument  has  New  Contention  in  the  United  States'  Counter- 
apparently  struck  the  United  States'  Government,  

because  in  its  Counter-Case  it  modifies  its  con- 
tention, obviously  for  the  purpose  of  meeting  the 
obiection.     In  the  Counter-Case,  the  line  is  no  United  States' 

•'  ,        1  1  11   1  Counter-Case, 

more  to  be  drawn  easterly  along  the  parallel  on  grst  half  of  p.  ii. 
which  lies  Cape  Muzon,  but  parallel  51°  -iO'  is  to 
be  absolutely  the  southern  boundary.  Conse- 
quently the  line  is  to  start  from  Cape  Muzon, 
ascend  to  the  north  along  the  eastern  coast  of  the 
Cape  till  it  roaches  parallel  o4F  40',  and  then 
follow  that  parallel  easterly  to  the  coast  of  the 
continent.  The  view  suggested  in  the  Case  is 
apparently  abandoned,  and  the  whole  argument 
is  directed  towards  establishing  that  the  southern 
boundary  is  parallel  54°  40',  regardless  of  where 
the  southernmost  point  of  Prince  of  Wales 
Island  and  the  entrance  to  Portland  Channel 
may  be.  The  change  is  insignificant  in  its 
result,  because  the  southernmost  point  of  Prince 
of  "Wales  Island  happens  to  be  almost  on  parallel 
54°  40'.  But  considered  at  the  time  of  the 
Treaty  it  might  have  been  important,  as  the  exact 
situation  of  that  point  was  unknown,  and  it  is  a 
change  in  the  principle  suggested  as  controlling 
the  interpretation  of  the  Treaty  on  that  question. 

The   text   of   the   Ti-eaty   evidently   does    not      The  Text  of  the  Treaty  does  not  favour  that 
support  that  view.     Parallel  54°  40'  is  mentioned  ^'^^^^ 

only  to  identify  the  point  of  commencement. 
Even  if  it  could  be  considered  as  a  boundary,  it 
would  be  restricted  by  the  terms  of  the  Treaty  to 
the  distance  betAveen  tht  131st  and  133rd  degrees 
of  longitude.  This  um"easonal)le  geodetic 
boundary  between  the  two  degrees  of  longitude 
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The  negotiations  previous  to  the  Treaty  of  1825 


The  negotiators  had  in  view  parallel 


vould  not  help  the  American  view,  as  Point 
Wales  is  outside  of  those  degrees.  If  parallel 
54°  40'  had  been  intended  as  the  southern 
boundary,  it  Avould  have  been  very  easy  to  say  so, 
the  designation  of  the  boundarj^  would  have  been 
less  complicated,  and  it  seems  incredible  that  any 
man,  especially  the  negotiators,  with  all  the  care 
they  took  iu  drafting  this  Treaty,  would  not  have 
thought  of  expressing  themselves  clearly  on  that 
point. 

The  Treaty  being  clear,  it  follows  that  it  is 
unnecessary  to  go  beyond  it.  However,  the 
negotiations  also  support  the  Bi'itish  view.  In 
the  first  place,  such  a  line  as  that  suggested  in 
the  United  States'  Countei'-Case  is  unreasonable ; 
why  should  the  line  instead  of  following  the 
parallel  on  which  the  southernmost  point  of 
Prince  of  Wales  Island  is  situated,  if  a  parallel 
of  latitude  has  to  be  followed,  go  from  that  point 
to  parallel  54°  40',  and  then  follow  that  parallel  ? 
The  answer  cannot  be  that  the  negotiators 
thought  the  southernmost  point  of  Prince  of 
Wales  Island  to  be  on  that  parallel.  They  could 
not  believe  that  there  was  any  certainty  as  to  the 
situation  of  that  point.  Its  latitude  had  never 
been  determined,  they  did  not  know  even  which 
of  the  south  capes  was  the  southernmost,  and 
they  chose  a  degree  in  round  figures  only  to  give 
the  approximate  situation.  If  the  negotiators 
had  been  convinced  that  parallel  54°  40'  was 
exactly  the  parallel  of  the  southernmost  point  of 
Prince  of  Wales  Island,  and  had  chosen  it  as  the 
boundary  in  consequence,  they  would  not  have 
provided  for  the  contingency  of  the  line  crossing 
the  island  since  they  could  not  believe  that  such 
a  contingency  could  arise,  and  as  the  southern- 
most point  of  Prince  of  Wales  Island  is  on 
parallel  54°  39'  5<>",  it  is  this  parallel  that  Avould 
liave  to  be  followed  on  this  supposition. 

The  only  i)arallel  which  the  negotiators  had 
iu  view  was  parallel  55°.  Prom  the  outset, 
and  throughout  all  the  negotiations,  Russia 
Recognized  ohat  her  rights  did  not  go  fui-ther 
south.  Only  so  as  not  to  cut  Pi-ince  of  Wales 
Island  in  two,  and  so  as  to  find  a  natural  boundary 
on  the  coast  was  this  parallel  departed  from.  It 
follows  that  if  any  parallel  is  to  be  considered,  it 
is  pai'allel  55°. 

As  to  parallel  54°  40'  no  reason  can  be  given 
for  its  adoption.     It  is  true  that  in  two  letters 
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addressed    to    Count   Lieven,   Count    Nesselrode  Two  letters  of  Count   Nessehode    to    Count 
„  ,   _  ,o  ,/x/         .1       1  1  1  Lieven,  men tioninsf  54°  40' as  the  southern 

mentions  parallel  54   40  as  the  boundary,  when      boundary 

giving  the  histoiy  of  the  then  pending  negotia-  

tions,  but  such  references  by  Russia's  Minister, 

in  letters  addressed  to  the  Russian  Ambassadoi', 

even   if    shown  to  the  British  Minister,  cannot 

avail  against  the  clear  terms  of  the  Treaty  and  of 

all  the  previous  drafts  and  proposals,  and  against 

the  obvious  intention  of  the  negotiators  to  take 

parallel  55°  as  the  boundary,  and  to  depart  from 

it  only  for  two  special  purposes.     They  cannot 

lead  to  the  adoption  of  a  line  which  is  utterly 

unreasonable,  as  has  already  been  shown.     They 

surely  do  not    show  a    consent  en  the  part   of 

Great    Britain   to   accept   a   boundary   different 

from  the  one  mentioned  in  the  Treaty  as  signed. 

Those  two  letters  are  easily  explained.    Parallel  Answers  to  the  Argument  based  on  those  two 

letters 
54°  40'  Avas  the  degree  of  latitude  of  the  southern- ' 

most  point  of  Prince  of  Wales  Island,  determined 
approximately  and   in   round  figures.      On  the 
mainland  whether  54°  40'  or  54°  45'  was  men- 
tioned as  the  southern  boundary,  it  came  exactly 
to  the  same  result,  because  the  maps  show  that  the 
mainland  ceases  at  Cape  Pox,  and  from  that  cape 
to  parallel  54°  40'  there  are  only  islands.     If  the 
word  "  coast "  used  by  Count  Nesselrode  in  the 
second  of  those  letters  is  held  to  mean  the  coast 
as  contended  by  the  United  States  in  answer  to 
the  Questions  Pive  and  Six,  his  statement  that 
Russia  owned  the  coast  down  to  54°  40'  would  be 
inaccurate,  as  it  woiild  give  to  Russia  part  of  the 
southern   shore   of  Observatory    Inlet.      If    the 
word  "  coast  "  means  what  Great  Britain  claims, 
as  already  pointed  out,  whether  54°  40'  or  54°  45' 
was     given     as     the    southern     boundary    was 
immaterial.     On  Prince  of  Wales  Island  it  was 
practically  accurate  to  say  that  parallel  54°  40' 
was  the  southern   boundary.      It   is,  therefore, 
obvious  that  Count  Nesselrode  used  the  expression 
64°40'to  designate  the  southern  boundary,  because 
it  was  the   approximate   southern   boundary   of 
Prince  of  Wales  Island,  and   also  the  approxi- 
mate boundary  on  the  mainland,  the  discrepancy 
of  about  five  minutes  there  being  unimportant, 
as  it  did  not  include  any  mainland.     The  expres- 
sion was  used  to  avoid  repeating  each  time  the 
lengthy,  but  accui'ate  description  mentioned  in 
all  the  proposals  and  in  the  Treaty.     It  may  be 
noted  also  that  Count  Nesselrode  in  those  letters 
did  not  attempt  to  be  very  accurate,  as  there  was 
no  reason  for  him  to  do  so.     Thus  he  mentions 


15 


Negotiations  leailing  to  the  Treaty  of  1824 
between  Kussia  and  the  United  States. 


Text  of  the  Treaty  of  1824. 


Mr.  Middleton'a  statement. 


parallel  59°  as  the  latitude  above  which  no 
nation  evei*  challenged  Russia's  rights,  while 
in  the  British  Appendix,  page  30,  it  appears 
that  its  rights  were  challenged  up  to  latitude  (30°. 
The  negotiations  preceding  the  Treaty  with 
the  United  States  of  1824  are  absolutely  irrele- 
vant. They  do  not  show  what  the  intention  of 
the  British  negotiators  was,  and  it  is  the  com- 
bined intention  of  both  parties  that  must  be 
found.  It  is  not  even  proved  that  those  negotia- 
tions were  shown  to  the  British  negotiators. 
They  do  not  even  show  what  was  the  intention 
of  the  Russian  negotiators  when  dealing  with 
Great  Britain.  The  Russian  proposal  to  Great 
Britain,  which  was  maintained  from  beginning 
to  end,  was  made  before  latitude  54°  40'  had  ever 
been  mentioned  to  the  United  States,  and  Russia 
by  using  terms  whicli  obviously  had  a  different 
meaning  showed  that  her  intention  was  different. 
The  same  argument  applies  to  the  text  of  the 
United  States'  Treaty  with  greater  strength. 
That  Treaty  was  seen  by  the  British  negotiators, 
and  reproduced  word  for  word  in  many  respects. 
The  fact  that  they  changed  the  terms  of  Article 
III  of  the  United  States'  Treaty  when  drafting 
Articles  III  and  V  of  the  British  Treaty  shows 
that  they  did  not  intend  the  same  thing. 

Without  repeating  the  argument  which  ap- 
pears in  the  British  Case  and  Counfer-Case,  it 
is  to  be  noted  that  in  the  British  Treaty  a  terri^. 
torial  question  was  involved,  and  the  exact 
location  of  the  boundary-line  was  important. 
Great  Britain  was  insisting  upon  carrying  it  as 
far  north  as  possible.  The  United  States'  Treaty 
was  only  concerned  with  navigation  and  com- 
merce, and,  as  the  United  States,  although 
theoretically  claiming  to  have  rights  far  north, 
was  really  insisting  only  upon  a  boundary-line 
situated  much  further  south,  the  exact  location 
of  the  line  in  its  Treaty  was  a  matter  of  in- 
difference. 

The  reference  by  Sir  Charles  Bagot  to  parallel 
54°  45',  as  being  the  limit  above  which  England 
would  be  deprived  of  all  the  bays  and  irJets  under 
the  Russian  proposal,  also  shows  that  54°  40'  was 
not  the  southern  boundary  agreed  upon. 

It  is  unnecessary  to  comment  on  Mr.  Middle- 
ton's  statement  tliat  the  negotiations  between 
Russia  and  Great  Britain  broke  off  on  the 
question  of  parallel  54°  40'.  "We  know  that  such 
was  not  the  case.  The  negotiations  broke  off 
[981]  D  2 


16 

because  Russia  wanted  the  lisiere  to  extend 
down  to  Portland  Canal,  while  England  did  not 
want  it  to  go  further  south  than  the  56th  degree. 
Then  how  can  Mr.  Middleton's  statement  of 
what  he  thought  was  the  difficulty  between 
Russia  and  England  be  considered  as  "an  act 
of  a  Repi'esentative  of  either  Government  tending 
to  show  the  original  and  effective  understanding 
of  the  Parties  "  within  the  meaning  of  the  Treaty 
of  1903  ? 

While  speaking  of  Mr.  Middleton,  his  report 
on  the  Treaty  of  1825,  quoted  at  p.  G2  of  the 
American  Case,  however  incorrect  it  may  be  in 
other  resj)ects,  supports  the  British  interpx'cta- 
tion  on  this  point.     It  says — 

"  it  [the  line]  begins  at  the  southernmost  point  of  Prince 
of  Wales'  Island  (about  54°  40'),  leaving  the  whole  of 
that  island  to  Russia.  It  foUows  the  strait  called 
Portland  Passage,"  &c. 

It  is  useless  to  refer  in  detail  to  the  other 
arguments  on  this  question  which  appear  in  the 
British  Case  and  Counter-Case. 

Only  a  few  remarks  remain  to  be  made  on  the  Facts  subsequent  to  the  Treaty. 

facts  subsequent  to  the  Treaty.  Great  Britain 
repeats  that  the  Treaty  being  clear,  the  subsequent 
facts  are  not  to  be  considered  ;  in  any  case  they 
are  insignificant.  The  United  States'  Counter- 
Case,  at  pp.  17,  18,  and  19,  quotes  a  certain 
number  of  documents,  in  which  expressions 
similar  to  those  used  by  Count  N^esselrode  in  the 
above-mentioned  letters  appear.  What  has  been 
said  concerning  Count  Nesselrode's  letters  applies 
here.  Also  none  of  these  documents  are  proved 
to  have  been  issued  by,  or  communicated  to,  the 
British  Government.  They  cannot,  therefore, 
show  how  it  interpreted  the  Treaty.  A  few  words 
only  need  be  added  concerning  the  lease  of  the 
lisiere  by  the  Hudson's  Bay  Company.  Great 
Britain  asserts  that  the  Hudson's  Bay  Company 
was  not  entitled  to  commit  the  British  Govern- 
ment to  any  particular  interpretation  of  the 
Treaty.  Moreover,  in  the  lease  the  Hudson's  Bay 
Company  itself  did  not  show  that  it  interpreted 
the  Treaty  in  accordance  with  the  United  States' 
view.  It  wanted  to  get  rid  by  this  lease  of 
competition,  and  was,  tlierefore,  not  particular 
whether  the  terms  describing  the  area  leased  were 
too  broad  or  not ;  its  only  objection  could  have 
been  that  they  might  not  have  been  broad  enough. 
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Finally,  the  description  in  the  lease  adds  after 
the  words  "  54-°  40' ''  the  words  "  or  thereabouts," 
and  the  same  words  are  used  in  the  renewal  of 
the  lease  in  1849 ;  they  are  also  used  in  the  United 
States'  Census.of  1890.  The  description  of  the  area 
leased,  as  quoted  at  p.  19  of  the  United  States' 
Counter-Case,  apart  from  all  the  other  objections 
to  its  relevancy,  does  not  show  that  on  the  coast 
the  boundary  was  at  54°  40'.  It  only  shows  that 
somewhere  the  boundary  reaches  54°  40',  which 
is  true. 

It  may  be  added  that  the  Memorandum  referred 
to  in  the  American  Counter-Case  assumes  that 
part  of  the  Eiyer  Mackenzie  is  in  Russian 
territory.  The  ignorance  of  those  who  drafted 
the  Memorandum,  and  the  carelessness  of  the 
Directors  of  the  Company  if  they  thought  it 
exact,  is  therefore  so  apparent  that  no  importance 
can  be  attached  to  this  reference. 

It  is  only  necessai-y  to  remark  that  if  it  is 
proved,  as  Great  Britain  contends,  that  the 
entrance  to  Portland  Channel  is  north  of 
Kannaghunut  Island,  the  question  whether  the 
line  is  to  follow  parallel  54°  40'  or  not  is 
immaterial,  as  if  it  does  it  will  have  to  curve 
northward,  so  as  to  reach  the  entrance  to  Port- 
land Channel. 


FOURTH  QUESTION. 


Great  Britain's  Contention. 


The  two  Contentions  of  the  United  States. 


United  States' 
("ase,  p.  104. 


Great  Britain  contends  that  the  line  from  the 
head  of  Portland  Channel  to  the  56th  parallel 
should  be  drawn  along  the  shortest  possible  line 
to  the  point  on  that  parallel  which  the  Tribunal 
may  find  to  be  the  starting  point  of  the  eastern 
boundary  of  the  lisiere. 

The  United  States  has  put  forward  two  con- 
tentions. 

In   its  Case  it  asks  the  Tribunal  to  decide — 

"That  the  line  shoiild  be  drawn  from  the  head  of 
Portland  Channel  north-easterly  along  the  same  course 
on  which  said  line  touches  the  mainland  at  the  head  of 
Portland  Channel  until  it  intersects  the  56th  parallel  of 
north  latitude." 


United  States' 
Couuter-Case, 
pp.  .SO,  31. 


In  its  Counter- Case — 

"  The  United  States  .submits  that  the  lino  between  the 
head    of    Portland    Canal   and   56°  of   north   latitude 
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should  be  drawn  directly  to  that  parallel  along  the  axis 
of  the  valley,  which  forms  a  continuation  of  Portland 
Canal." 

That  the  two  courses  proposed  by  the  United 
States  cannot  lead  to  the  same  result  is  shown  by 
Map  No.  30  in  the  atlas  accompanying*  their 
Counter-Case.  The  direction  of  the  canal  and 
that  of  the  valley  are  different.  That  map  again 
suggests  a  third  course  for  this  part  of  the 
boundary-line  inconsistent  with  both  the  others. 

Great  Britain  submits  that  this  confusion  has 
resulted  from  overlooking  the  principle  that,  in 
dealing  with  boundaries  of  lands,  a  break  should 
be  filled  in  by  the  most  direct  line  possible. 

In  the  present  case  both  Parties  are  agreed  that 
the  head  of  Portland  Channel  is  one  point  of  the 
line  of  demarcation.  Both  are  also  agreed  that 
the  course  of  the  line  north  of  latitude  56  degrees 
is  to  be  determined  by  considerations  depending 
not  at  all  upon  the  course  of  the  Hue  south  of 
the  parallel,  but  solely  relating  to  circumstances 
existing  north  of  that  jjarallel. 

The  line  drawn  north  of  latitude  .!36  degrees, 
whether  along  mountain  summits,  or  along  a 
line  determined  under  the  alternative  provision 
of  Article  IV,  must  start  from  some  point  of  the 
parallel  of  56  degrees. 

This  point  of  the  o6th  parallel,  when  its 
position  has  been  fixed  by  a  determination  of  the 
course  of  the  line  northerly,  from  thence  becomes 
a  definite  and  fixed  point  of  the  line  of  de- 
marcation. 

Between  it  and  the  former  point  at  the  head 
of  Portland  Channel  there  is  a  discontinuity  in 
the  description  contained  in  the  Treaty  of  1S25. 

In  accordance  with  the  rule  above  cited,  these 
tw^o  points  must  be  joined  by  a  direct  line.  The 
diSiculties  which  are  occasioned  by  the  con- 
tentions of  the  United  States  are  illustrated  by 
the  description  of  the  boundary-line  from  the 
head  of  Portland  Canal  in  its  "  statement  in 
conclusion,"  which  reads  thus  : — 

"  Thence  upon  the    same  course  continued    to    the    United  States' 
56th  parallel  of  north  latitude ;  thence  northwesterly,   C*^®'  P-  ^'^^■ 
always  10  maiiue  leagues  fiom  tide  water " 

The  discontinuity  in  this  description  is  ap- 
parent. The  point  attained  at  the  56th  parallel 
is  not  exactly  1 0  marine  leagues  from  tide  water, 
or  from  any  other  predetermined  topographical 
feature. 


The  two  courses  proposed  by  the  United 
States  do  not  tend  to  the  same  result. 


The  correct  principle  stated. 


Difficulties  of  the  United  States'  Contention. 
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Discontinuity  in  United  States'  description. 


Method  adopted  for  covering  the  discontinuity. 
Its  magnitude. 


Argument  on  word  "  elle." 


Tnited  States' 
Coimter-Ca.se, 
pp.  28,  29. 


Grammatical  argument  of  minor  importance. 


If  it  was  intended  that  the  line  should  attain 
latitude  5b  degrees  at  the  precise  distance  of 
10  leagues  from  tide  water  the  description  should 
have  been  framed  accordingly. 

Whether  the  line  from  the  head  of  Portland 
Canal  is  drawn  "  on  the  same  course  "  or  "  along 
the  axis  of  the  valley,"  there  is  a  discontinuity  at 
the  56th  parallel,  which  must  he  filled  in  either 
by  running  the  line  the  necessary  distance  along 
the  parallel,  or  by  joining  the  point  attained  on 
the  56th  parallel  by  a  straight  line  with  some 
point  of  the  eastern  boundary  of  the  lisiere  to  the 
northward. 

The  last  appears  to  be  the  course  adopted  by 
the  United  States.  The  line  of  its  Map  No.  2 
is  drawn  straight  from  the  point  of  the  56th 
parallel  to  a  point  distant  10  leagues  from  the 
head  of  Burroughs  Bay,  or  thereabouts.  The 
length  of  the  straight  line  is,  as  measured  on  tlie 
map  referred  to,  fully  9  marine  leagues.  The 
United  States  thus,  in  filling  up  the  first  break, 
has  introduced  a  second  break  which  it  covers  by 
resort  to  the  very  pi'inciple  which  Great  Britain 
maintains  should  be  applied  to  the  first,  and  the 
application  of  which  leaves  no  subsequent  dis- 
continuity to  be  overcome. 

The  United  States  bases  an  argument  upon  the 
word  "  elle  "  in  the  Treaty,  stating  that  it  refers 
to  "  la  ligne,"  and  that  any  other  interpretation 
"  would  violate  the  grammatical  rules  of  the 
French  language."  Reference  is  also  made  to  a 
Prussian  version  of  the  Treaty  to  the  same 
effect. 

The  applicability  to  the  determinations  of  the 
questions  at  issue  of  the  Russian  version,  so  much 
relied  on  by  the  United  States  in  this,  as  well  as 
in  other  parts  of  their  argument  cannot  be  ad- 
mitted. The  negotiations  preceding  the  Treaty 
were  carried  on  in  Prench,  the  Treaty  was  con- 
cluded in  that  language,  and  by  the  present 
Treaty  of  1903  the  French  text  is  submitted  to 
the  Tribunal  for  interpretation.  No  evidence  has 
been  offered  that  the  Russian  version  was  a  trans- 
lation made  at  the  time  of  the  Treaty,  or  if  so, 
that  it  was  under  such  efficient  direction  of  the 
Treaty  makers,  as  to  preclude  a  minute  gram- 
matical error  such  as  the  literal  translation  of 
the  French  "  elle "  by  the  Russian  feminine 
pronoun  without  care  as  to  the  context. 

It  is  conceived  that  the  point  is  of  minor 
importance,  for  whether  the  line  is  carried  along 
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Portland  Caual  uutil  the  line  strikes  the  56th 
degree,  or  until  the  Canal  strikes  the  same 
degree,  the  result  is  the  same  when  the  canal 
along  which  the  line  is  rvmniug  is  found  to 
terminate  hefore  the  required  latitude  is  reached. 
The  guiding  channel  ceasing,  the  direction  in 
which  the  line  is  to  go  to  the  point  of  the  conti- 
nent where  "  the  line  strikes  the  56th  degree " 
still  remains  to  be  determined.  It  is  admitted 
by  Great  Britain  that  there  is  a  point  on  the 
continent  where  the  line  strikes  the  56th  degree, 
but  the  immediate  conclusion  drawn  from  that 
fact  by  the  United  States,  that,  therefore,  no 
change  of  direction  can  occur  at  the  head  of 
Portland  Channel,  is  not  admitted. 

The  words  relied  upon  by  the  United  States  to      United  States  adopts  "  ascend  to  the  north  " 
substantiate  this  theory  of  no  change  of  direction,  *^'  controlling  words. 

"ascend  to  the  north,"  it  has  utterly  discarded 
in  its  answer  to  Question  Three,  by  making  the 
boundary-line  "  ascend  to  the  north  "  for  more 
than  70  miles  on  a  due  east  course  along  a 
parallel  of  latitude.  Even  here,  in  the  argument 
on  Question  Four,  in  the  attempt  to  make  its 
words  "ascend  to  the  north"  control  to  the 
disregard  of  the  landmarks  of  the  Treaty,  they 
are  not  given  their  full  effect.  The  line,  it 
seems,  is  not  to  ascend  due  north,  along  a 
meridian  line,  although  that  would  be  the 
shortest  course  if  the  parallel  of  56°  were  the 
objective  point,  but  may  deflect  to  the  east, 
though  on  no  account  whatever  to  the  west  1 

The  United  States,  nevertheless,  after  reaching  United  States' 
this  result  from  the  discussion  of  the  word  °^^  ^^'  "^^' 
"  elle,"  immediately  throws  awaj  whatever 
advantage  has  been  gained  by  the  proof  that 
it  is  the  line,  and  not  the  canal,  which  reaches 
the  66th  parallel,  by  reverting  to  the  "natural 
boundary "  of  the  "  clearly  defined  valley " 
beyond  the  head  of  Portland  Canal — a  course  for 
the  boundary  which  derives  its  sole  raison  d'etre 
from  the  fact  that  this  valley  is  considered  the 
natural  continuation  of  the  canal  to  the 
boundary. 

It  is  submitted  that  neither  of  these  two  incon- 
sistent alternatives  jjut  forward  by  the  United 
States  can  be  accepted. 

The  position  of  Great  Britain   on  this    point  Consistency   between   diflereut    parts    of    the 
rests  upon  an  unstrainc'd  reading  of  the  Treaty.       Treaty  description  secured  by  the  principle 

Immediately  after  the  words,  "  To  the  point  of  ' 

the  continent  where  it  strikes  the  56th  degree  of 
north  latitude,"  come  the  words,  "  from  this  last- 
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Mr.  Middletou's  Eeport. 


United  States' 
Case,  pp.  62,  63, 
67. 


Objection  that  the  British  line  cuts 
Behm  Canal. 

United  States' 
Counter-Case, 
p.  29. 


mentioned  point   the   line  of  demarcation  shall 
follow  the  summit  of  the  mountains." 

This  identifies,  without  possihility  of  doubt, 
the  "  point  of  the  continent  "  with  "  the  last-men- 
tioned point "  at  wliich  the  line  following  the 
summit  of  the  mountains,  or,  in  the  alternative, 
the  line  of  .Irticle  IV  was  to  begin. 

This  point  once  found,  there  is  no  other 
rational  course  to  follow  than  to  join  it  with  the 
last  described  point  of  the  boundary-line,  the 
head  of  Portland  Canal,  by  a  straight  line. 

That  this  straight  line  runs  many  miles  to  the 
westward  before  it  makes  its  northiug  to  the 
56th  parallel  is  no  more  in  conflict  with  the 
words,  "ascend  to  the  north  "  than  the  course  of 
the  line  to  Cape  Muzon,  which  must  proceed 
nearly  70  miles  eastward  in  making  5  miles  of 
northing  from  54°  40'  to  54°  45'  at  the  entrance 
of  Portland  Channel. 

A  reference  may  be  made  here  to  Mr.  Middle- 
ton's  Eeport  of  his  conversation  with  Mr.  Strat- 
ford Canning  on  the  day  of  signature  of  the 
Treaty  of  1825.  Mr.  IVIiddleton's  Keport  was 
that  the  line  "turns  eastward  upon  that  lati- 
tude [56°]  until  it  touches  the  highest  ridge  of 
the  chain  of  mountains  lying  contiguous  to  and 
nearly  parallel  with  the  coast."  To  this  Report 
considerable  importance  is  attached  in  the  United 
States'  Case.  Although,  as  has  been  shown  in 
the  British  Counter-Case,  Mr.  Middleton  was 
palpably  mistaken  in  his  use  of  the  word  "  east- 
ward," which,  through  some  confusion  of  thought 
or  of  language,  he  may  have  substituted  for 
"westward,"  no  such  explanation  can  be  given 
for  his  use  of  the  v.ord  "  turns."  This  word 
indicates  at  least  that  Mr.  Middleton  carried 
away  from  the  conversation  the  impression  that 
a  notable  change  of  direction  took  place  in  the 
locality  indicated. 

An  objection  is  raised  by  the  United  States  to 
the  course  of  the  line  from  Portland  Channel  to 
the  56th  parallel,  as  drawn  upon  Map  No.  S7  of 
the  British  Atlas,  in  that  it  intersects  the  northern 
part  of  Behm  Canal,  and  gives  Great  Britain  an 
outlet  to  the  sea  below  the  56t]i  parallel.  This 
is  said  to  be  at  variance  with  the  views  of  Sir 
Charles  Bagot,  who,  at  a  certain  point  in  the 
negotiations  with  Russia,  raised  the  objection 
that  a  line  as  proposed  by  the  Russians  through 
the  middle  of  Portland  Channel  and  thence  to 
the  mountains  bordering  the  coast,  would  d(!])rive 
[981J  ^ 
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Great  Britain  of  the  sovereignty  of  all  the  coves 
and  small  bays  lying  between  latitudes  56°  and 
54""  45'. 

Sir  Charles  Bagot  was  contrasting  the  boundary 
on  the  coast  at  the  56tli  degree,  which  he  had 
previously  offered  to  agree  to,  with  the  boundary 
at  54"  45',  which  the  Ptussians  were  now  propos- 
ing. His  remarks  had  direct  reference  to  the 
coast  merely  ;  in  his  want  of  knowledge  of  the 
topographical  features  inland,  he  was  not  in  a 
position  to  judge  what  the  effect  of  "  thence  to 
the  mouataius"  might  be.  Xor  does  it  appear 
that  the  Eussians  would  have  vetoed  such  a  line, 
for  the  reason  that  it  gave  Great  Britain  au 
outlet  to  the  sea,  for,  as  bas  been  shown  in  tbe 
British  Case,  it  was  no  part  of  the  intention  of 
tlie  negotiators  to  bar  Great  Britain  from  access 
to  the  sea  :  the  provisions  of  the  Treaty  itself 
show  the  contrary.  This  criticism  by  the  United 
States,  however,  does  not  touch  the  principle,  as 
set  forth  by  Great  Britain,  upon  which  the 
portion  of  the  line  now  under  consideration 
should  be  drawn.  "VThatever  force  there  may  be 
in  the  criticism  is  directed  against  the  identifica- 
tion by  Great  Britain  of  the  particular  mountains 
■which  the  line  should  follow  north  of  latitude  56°. 
It  is  to  be  observed  that  even  an  affirmative 
answer  by  the  Trilxmal  to  tlie  Fifth  Question 
would  not  affect  the  course  of  the  mountain 
boundary  proposed  by  Great  Britain  along  the 
ridge  from  the  56th  degree  as  far  as  Bradtield 
Canal,  nor  would  such  answer  preclude  the  cross- 
ing of  Behm  Canal  by  the  line,  for  the  Fifth 
Question  refers  solely  to  the  lisiere  north  of  56°j 
which  will  lie  wholly  to  the  west  of  the  mountain 
ridge  referred  to. 

Similarly  Staff-Commander  Pender's  naming  of  United  States- 
certain  mountains  merely  indicates  that  he  was  Counter-Case, 
not  in  possession  of  the  facts  by  which  the 
boundary-line  in  that  part  was  to  be  determined. 
If  indeed  the  names  Johnson  and  Beverdy  have 
the  nationality  ascribed  to  them  in  the  United 
States'  Counter-Case,  it  still  does  not  appear  that 
Commander  Pender's  action  in  applying  these 
names  was  an  action  tending  to  show  the  "original 
and  effective  "  understanding  of  the  Parties. 

In  concluding  the  argument  on  Question  Four,                      Evidence  of  the  Maps 
attention  is  directed    to    the    statement  in    tlie  

-r-r.-ifM  1  r-t         i       /~t  T        ■  ■         Uuitcd  States' 

United  States  Counter-Case  made  "m  connection  Countei-Gase, 
with  this  portion  of  the  boundary,"  i.e.,  from  the  P'  ^^' 
head  of  Portland  Canal  to  the  56th  parallel,  that 
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Uuited  States' 
Case,  Atlas, 
Map  No.  20. 


United  States' 
Cov.nter-Case, 
Atlas.  Map 
No.  46. 


Uuited  States' 
Maps  Nos.  U, 
3.3.  18. 


United  States' 
Map  No   13. 


l-l. 


United  States' 
Miiji  No.  24. 


'•  the  uuiversal  understaudiug  of  the  Treaty  by 
cartographers  and  by  goverameuts  for  seventy- 
five  years  was  the  same  as  that  now  claimed  by 
United  States." 

In  the  atlases  of  the  United  States'  Case  and 
Counter-Case  are  printed  twenty-eight  maps  sub- 
sequent to  the  Treaty  and  which  show  the  course 
of  the  line  near  the  head  of  Portland  Canal. 
(For  the  present  purpose  omission  is  made  of 
several  maps  of  recent  date  printed  by  the  United 
States  to  illustrate  their  claims,  the  claims  of 
Great  Britain,  and  those  of  various  writers  in  the 
present  controversy.) 

Of  these  twenty-eight  maps,  which  are  the  work 
of  cartographers  of  many  countries,  two  only 
show  the  line  proceeding  according  to  the  United 
States  on  a  north-easterly  course  in  prolongation 
of  Portland  Canal  to  latitude  56"",  and  these  two 
maps  show  it  in  very  doubtful  fashion. 

The  two  referred  to  are  the  Russian  Map  of 
1861,  on  Avhich  the  line  starting  north-easterly 
from  Portland  Canal  curves  back  to  the  west  and 
reaches  the  5Gth  parallel  almost  due  north  of  the 
head  of  the  canal,  and  the  map  of  the  Scottish 
Geographical  Magazine,  1898,  on  which  the  line 
(as  well  as  can  be  seen  on  a  map  of  such  smalL 
scale)  continues  north-easterly  along  a  river  flow- 
ing into  the  head  of  Portland  Canal  to  a  point 
considerably  to  the  north  of  latitude  5(.°. 

On  the  other  maps,  four,  namely  : — the  Ptus- 
sian  Map  of  1826,  the  Tanner  IMap  of  1839,  the 
Simpson  Map  of  1817  (very  small  scale),  and  the 
Spanish  Admiralty  Map  of  1857,  show  the  line 
as  running  due  north  from  Portland  Canal  to  the 
56th  degree.  The  Brue  map  of  1833  shows  the  line 
runnin"-  along  the  west  side  of  tlie  canal  as  far 
as  a  point  some  distance  below  its  head.  It  then 
runs  north,  diverging  from  the  course  of  the 
canal,  to  about  latitude  56''. 

The  other  twenty-one  maps  show  the  line  turn- 
ing to  the  north-west  from  the  head  of  Portkxiid 
Canal.  Among  these  last  is  the  United  States' 
Coast  Survey  Map  of  1867,  to  which  much  im- 
portance is  attached  in  the  United  States'  Case. 

Thus  two  maps  only,  out  of  the  twenty-eight, 
support,  and  they  very  imperfectly,  what  is 
asserted  to  be  the  "  universal  understanding  "  o£ 
seventy-five  years. 
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FIFTH  QUESTION. 


Tho  Fifth  Question  is  understood  by  Great 
"Britain  to  mean  tbat  the  Tribunal  is  to  decide 
"whether  it  was  an  essential  characteristic  of  the 
lisiere  that  it  was  not  to  be  traversed  by  inlets, 
in  other  words,  whether  its  eastern  boundary 
was  necessarily  to  run  round  the  heads  of  all  the 
inlets. 

In  the  argiiment  upoii  the  answer  to  be  gri'^'en 
to  this  question  it  is  pi'oposed  in  the  first  place 
to  examine  the  words  of  the  Treaty  in  the  light 
of  the  charts  existing  at  the  time,  and  after- 
wards to  consider  the  eifect  of  the  negotiations 
and  the  subsequent  action  of  the  parties. 

Dealing  with  the  construction  of  the  Treaty 
apart  from  extraneous  matter  altogether,  it  is 
clear,  in  the  first  place,  that  it  is  impossible  to 
arrive  at  the  intention  and  meaning  of  the 
Treaty  without  first  of  all  defining  the  meaning 
of  three  terms,  namely,  coast,  ocean,  and  Avindings 
or  sinuosities  of  the  coast. 
J  By  Article  III  the  boundaries  follow  the 
summit  of  the  mountains  situated  parallel  to 
the  coast.  By  Article  IV,  if  these  mountains 
prove  to  be  more  than  10  marine  leagues  from 
the  ocean,  the  boundary-line  is  to  be  parallel  to 
the  windings  of  the  coast,  never  exceeding  the 
distance  of  10  marine  leagues  therefrom.  At 
every  point,  therefore,  it  is  controlled  by  reference 
to  the  ocean  and  the  coast. 

In  the  next  place  it  is  submitted  as  clear  that 
"ocean  "and  "coast"  when  used  as  indicating 
the  datum  with  reference  to  which  the  situation 
of  the  boundary  is  to  be  ascertained  refer  to  the 
same  thing ;  the  coast  being  the  line  where  the 
ocean  terminates,  and  the  sinuosities  or  windings 
of  the  coast  being  the  sinuosities  of  that  line. 

If  "  coast  "  and  "  ocean  "  do  not  refer  to  the 
same  thing  it  must  follow  either  (1)  that  the 
ocean  is  regarded  as  capable  of  penetrating  within 
the  line  of  coast,  or  (2)  that  the  coast  is  regarded 
as  caj)able  of  retreating  from  the  ocean. 

The  first  alternative  must  clearly  be  put  aside. 
It  is  difficult  to  conceive  that  the  term  "ocean" 
should  be  used  of  water  coming  within  the  line 
described  by  the  word  "coast."  If  anything  the 
word  "  ocean "  excludes  the  idea  of  inclosed 
-waters  more  than  the  Avord  coast  does;  but  apart 
\  from  this  the  result  of  the  construction  in  question 


Meaning  of  the  Fifth  Question 


The  words 


Coast "  and  "  Ocean  "  refer  to 
the  same  line. 


Tho 


Ocean  "  cannot  penetrate  the  line  of 
"  Coast." 


•J  5 


The 


Coast "  cannot  retreat  from  tlic 
of  the  ■'  Ocean.' 


Till 


Sinuosities"  of  the  "Coast"  are  those 
of  "  the  Coast  of  the  Ocean." 


is  such  as  caunot  be  supposed  to  have  been  con- 
templated. If  the  "ocean"  can  penetrate  within 
the  "  coast  "  the  mountains  might  somewhere  be 
found  to  be  say  11  marine  leagues  from  the 
"ocean"  but  15  marine  leagues  from  the  "coast." 
The  line  which  would  in  that  case  be  drawn  with 
reference  to  the  "'  coast  "  would  be  only  6  marine 
leagues  from  the  "  ocean."  It  cannot,  however, 
have  been  the  intention  that  when  the  mountains 
were  more  than  10  marine  leagues  from  the  ocean, 
the  liniere  should  be  narrower  than  it  would  have 
been  had  the  mountains  been  found  exactly  at 
the  10  marine  leagues.  The  "ocean,"  therefore, 
cannot  come  within  the  "  coast.'' 

On  the  other  hand  it  is  still  more  extraordinary 
to  suppose  that  the  coast  was  considered  capable 
of  retreating  from  the  line  of  the  ocean  by  fol- 
lowing the  shores  of  waters  not  forming  part  of 
the  ocean.  If  this  were  so,  it  would  follow  that 
where  the  mountains  were  found  more  than  10 
marine  leagues  from  the  ocean  the  boundary, 
which  would  in  that  case  quit  the  mountains, 
might  be  removed  not  nearer  the  sea,  but  further 
inland.  To  take  an  example,  if  the  waters  of 
any  inlet  were  not  "ocean,"  but  the  shore  of  the 
inlet  was  "  coast,"  mountains  at  the  head  of  the 
inlet  might  be  more  than  10  marine  leagues  from 
the  "  ocean,"  but  less  than  10  marine  leagues 
from  the  "coast,"  and,  therefore,  the  effect  of 
discarding  the  line  of  the  mountains  in  oi'der  to 
substitute  a  line  drawn  with  reference  to  the 
coast  would  be  to  place  the  line  further  inland 
than  the  mountains.  It  is  obvious,  however, 
that  tiie  line  to  be  drawn  with  reference  to  the 
coast  was  meant  to  limit  and  not  to  extend  the 
widtli  of  the  lisiere. 

For  the  above  reasons  it  is  submitted  that 
"ocean"  and  "coast,"  Avhere  these  terms  are 
used  to  supply  the  datum  fromwliich  the  boundary 
is  to  be  ascertained,  refer  to  the  same  thing. 

It  is  also  clear  that  the  "  sinuosities "  or 
"  windings  "  of  the  "  coast  "  are  the  sinuosities 
or  Avindings  of  the  same  coast  as  that  above 
referred  to ;  that  is  to  say,  the  coast  which  forms 
the  limit  of  the  ocean. 

According  to  Article  IV,  the  line  which  is  to  be 
drawn  where  the  mountains  are  too  remote  is  to 
be  parallel  to  the  windings  of  the  coast  and  never 
more  than  10  marine  leagues  distant  therefrom. 
It  matters  not  whether  the  word  "  therefrom  '* 
("en")   refers  to  "sinuosities,"  to   "coast,"  or 
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to  "ocean."  It  is  clear  that  the  parallelism 
and  the  distance  must  he  with  rofei'ence  to  the 
same  line.  If  it  could  he  held  that  the  shores  of 
an  inlet,  though  not  part  of  the  coast  were, 
nevertheless,  part  of  the  sinuosities  of  the  coast, 
the  line  parallel  to  the  sinuosity  might  he  forced 
inland  more  than  10  marine  leagues  from  the 
coast  and  from  the  ocean. 

The  question  therefore  is,  what  is  the  one  line 
Avhich  is  referred  to  in  the  three  expressions 
"  ocean,"  "  coast,"  and  "  sinuosities  of  the 
coast  ?  " 

In  the  case  for  the  [Jnited  States  it  is  through    Answer  to  the  United  States'  Contention  that 

out  contended  that  this  line  must  be  found  at      *^,  ""■?,  -fV^JiTS    the    "Coast"  and    the 

Ocean    is  at  the  head  of  Tide-water. 
the  head  of  the  tide-water.     It  is  to  he  observed,  

however,    that    the    expression   "  tide-water "  is 

itself  one  requiring  further  definition. 

Assuming  that  it  has  reference  to  ordinary 
tides,  the  question  presents  itself  whether  tide- 
water extends  as  far  up  a  river  as  the  level  of 
the  stream  is  affected  by  the  tides,  even  though 
the  downward  flow  of  fresh  water  is  not  reversed, 
or  whether  it  only  extends  to  the  point  where 
the  flow  is  so  reversed.  In  other  words,  is  the 
limit  to  be  taken  that  of  the  vertical  or  of  the 
liorizontal  action  of  the  tide  ? 

It  appears  to  be  settled  law  in  the  United 
States  that  the  former  is  the  correct  view,  and 
it  has  been  held  by  the  Supreme  Court  that  the 
city  of  Xew  Orleans,  where  the  tides  cause  the 
fresh  water  to  swell  in  its  downward  flow  without 
affecting  its  current,  is  on  tide  water.  (Peyroux 
V.  Howard  (1833)  7  Peters,  p.  343.)  The  same 
view  would  probably  prevail  in  England,  though 
the  question  is  not  perhaps  quite  settled  (see  U^e 
authorities  collected  in  Stuart  Moore's  History 
and  Law  of  Fisheries,  pp.  98-107). 

At  any  rate  it  was  held  in  the  eighteenth 
century  that  the  water  of  the  Thames  at  Richmond 
was  tidal,  and,  whichever  rule  is  taken,  the 
Thames  is  certainly  tidal  far  above  London.  It 
is  submitted,  however,  that  it  is  absolutely  out  of 
the  question  to  contend  that  the  Mississippi  at 
New  Orleans,  or,  on  a  smaller  scale,  the  Thames 
at  or  above  London,  could  by  any  stretch  of 
language  be  called  parts  of  the  ocean,  and  tbe 
absurdity  would  not,  practically  speaking,  be  less 
glaring  if  the  limit  taken  was  the  point  where 
the  horizontal  action  of  the  tide  ceases. 

The  theory  that  the  ocean  extends  to  all  tide- 
waters must  therefore  be  rejected,  and  there  is 


no  other  limit  which  can  be  suggested  except  a 
line  drawn  at  the  point  where  the  open  sea  is 
reached. 

It  is  uo  answer  to  say  that  in  m:inj'  cases  the 
inlets  upon  this  part  of  the  coast  do  not  form  the 
estiiaries  of  important  rivers.  Vancouver's  charts 
showed  no  rivers,  and  the  negotiators  of  the  Treaty 
were  entirely  ignorant  as  to  what  the  rivers  were. 
It  is  clear  from  Article  VI  that  they  were  alive 
to  the  possibility  that  they  might  be  important. 
It  is,  moreover,  not  practicable  to  treat  as  ocean 
all  the  waters  of  those  inlets  which  do  not 
terminate  in  a  river,  while  applying  some  other 
rule  to  those  which  do.  Tlie  question  would 
arise  in  each  case  whether  there  was  a  river  of 
sufficient  imj)ortancc  to  lend  the  character  of  an 
estuary  to  the  inlet  which  received  it. 

Similar  considerations  show  that  the  word 
"  coast "  cannot  be  held  to  include  the  whole 
margin  of  tide-water.  It  is  not  consistent  with 
the  ordinary  use  of  language  to  hold  that  New 
Orleans  or  London  is  on  the  coast,  and  as  in  the 
case  of  ocean,  so  in  the  case  of  coast,  if  the  limit 
of  tide-water  cannot  be  accepted,  there  is  no 
other  alternative  to  fall  back  upon,  except  a  line 
following  the  general  trend  of  the  outer  coast 
which  faces  the  open  sea. 
Consistency  of  the  meaning  assigned  to  the  '^^^^  meanings  assigned  above  to  the  words 
words  "Ocean"   and    "Coast"    })y    Great  "ocean"    and    "coast"    are   not    only   natural 

meanings   of   the   terms   themselves,    but    they 

harmonise  perfectly  with  each  other  and  with 
the  context  in  which  they  occur,  and  if  there 
had  been  no  inlets  penetrating  the  mountains  or 
extending  to  a  depth  of  10  marine  leagues,  the 
suggestion  that  the  line  was  to  follow  the  limit 
of  tide-waters  would  probably  never  have  been 
heard  of.  In  that  case  the  line  would  have  been 
drawn  in  the  absence  of  mountains  at  10  marine 
leagues  from  the  general  line  of  the  outer  coast, 
and  would  have  passecl  behind  all  the  inlets, 
though,  of  course,  at  a  distance  of  less  than  10 
marine  leagues  from  their  heads.  It  would 
never  have  occurred  to  anybody  to  contend  that 
an  attempt  should  be  made  to  reproduce  in  the 
boundary-line  the  convolutions  shown  in  the 
inlets. 

The  circumstance,  however,  that  some  inlets 
extend  more  than  10  marine  leagues  inland 
cannot  vary  the  construction,  either  by  way  of 
making  an  exception  in  the  case  of  such  inlets 
only  or  by  treating  every  inlet  as  part  of  the 
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ocean.  If  the  line  of  coast  is  not  to  be  regarded 
as  broken  by  tbe  mouth  of  an  inlet  extending 
5  leagues  inland  it  cannot  be  regarded  as  broken 
by  the  similar  moutli  of  another  inlet  which 
happens  to  extend  20  leagues. 

The    question   of   tbe    meaning    of  the    words  Argument    contained    in   the   United  States 

"  ocean  "  and  "  coast  "  is  not  specifically  argued       Counter-Case  on  the  meaning  of  the  words 

^                 "^       ®              "  Ocean "  and  "  Coast." 
in  the  United  States'  Case.     In  the  Counter-Case,  

however,  it  is  contended  that  each  of  these  words 

may  be  employed  in  tbree  distinct  ways — viz.,  in 

a  physical,  political,  or  descriptive  sense :  and  it  United  States' 

is  urged  that  they  are  here  used  in  the  physical      3j_  ^'  *''®' 

sense.     Great  Britain  does   not  admit  that  this 

analysis     is    complete.      It     is     not,    however, 

important  to  dwell  iipon  merely  verbal  questions, 

and  the  British  contention  may  be  broadly  stated 

as   being   to   the   effect  that  the  word  coast  is 

physically  descriptive  of  the  mainland  frontage 

over  against  the  Russian  islands,  and  the  word 

ocean  of  the  sea  that  washes  such  coast. 

The  Treaty  itself  shows  that  the  Parties  were  Articles  I  and  VII  of  the  Treaty  of  1825  and 
using  tbe  word  ocean  in  its  popular  sense,  having  ^  ""'"^  ^^  °^  ''^^  Treaty^of  1824  compared, 
regard  to  the  connection  in  which  it  occurs.  In 
Article  I  of  the  Treaty  the  term  ocean  appears 
to  have  been  used  in  a  sense  excluding  the 
interior  waters,  othertt-ise  it  would  follow  that 
Article  VII  was  either  superfluous  as  con- 
ceding what  was  already  given  by  Article  I  or 
was  contradictory  to  Article  I  as  limiting  to  a 
period  of  10  years  what  was  given  in  perpetuity 
by  Article  I.  And  the  same  observation  is  to  be 
made  with  reference  to  Articles  I  and  IV  of  the 
Treaty  of  1824. 

The  true  view  of  Article  VII  of  the  British 
and  Article  IV  of  the  United  States'  Treaty  with 
Hussia  is  that  these  Articles  gave  something  in 
addition  to  what  was  acknowledged  by  Article  I, 
that  is  to  say,  a  right  to  freqvient  for  trade  and 
fishery  for  ten  years  something  which  was  not 
ocean,  namely,  the  interior  waters.  If  this  is  not 
so,  the  United  States  would  have  to  admit  that 
the  subjects  of  Great  Britain  have  at  tbe  present 
day,  under  the  Treaty  of  1825,  a  right  to  frequent 
for  trade  and  fishery  therein  the  interior  waters 
of  the  lisihre  belonging  to  the  United  States. 
It  is  hardly  necessary  to  say  that  this  is  not,  and 
never  has  been,  admitted  by  the  United  States 
or  contended  for  by  Great  Britain. 

As  was  pointed  out  in  the  British  Counter-Case,  British  Counter- 
Mr.  Middleton,  during  the  whole  course  of  his  ^*''*'  PP"  ^^'  ^^• 
negotiations  with  the  Ilussian  Government,  was 
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careful  to  keep  the  provisions,  which  ultimately 
were  embodied  in  Article  IV  of  the  Treaty  of 
1821',  distinct  from  those  contained  in  Article  I ; 
and  in  announcing  the  conclusion  of  the  Treaty, 
he  observed  that  the  specific  and  particular  privi- 
leges granted  by  Article  IV  would  be  found  to 
contain  an  extension  of  the  general  privileges 
embraced  by  the  preceding  Articles. 

The  United  States'  Case  alleges  quite  cleai'ly 
that  at  the  termination  of  the  period  of  ten 
years  referred  to  in  Article  IV  of  the  Treaty  of 
1824,  and  upon  the  refusal  of  Russia  to  renew 
the  provisions  of  that  Article,  the  Government 
of  the  United  States  accepted  the  position  that 
the  right  of  United  States'  citizens  to  frequent 
the  interior  waters  for  trade  and  fishery  came  to 
an  end,  notwithstanding  Article  I  of  the  Treaty. 

It  is  quite  true  that  persons  travelling  in  the 
interior  of  the  country  might  speak  of  reaching 
the  coast  when  they  came  to  the  shore  of  an 
inlet,  or  that  the  terminus  of  a  railway  upon  an 
inlet  might  bo  described  as  an  ocean  terminus. 
Such  expressions,  Avhich  are  relied  upon  in  the 
Counter-Case  for  the  United  States,  are  suffi- 
cient to  convey  the  meaning  of  those  employing 
them  in  that  connection.  It  does  not  follow 
that  tliey  would  be  accurate  in  otlier  connec- 
tions. It  is  conceived,  for  instance,  that  a  ship 
would  be  described  as  having  sailed  along  the 
coast  without  its  suggesting  to  the  hearer  that 
she  liad  entered  any  of  th(!  inlets,  and  if  her 
course  were  described  as  parallel  to  the  coast  it 
would  undoubtedly  mean  parallel  to  the  general 
line  of  the  coast. 

In  the  same  way  it  is  not  necessary  to  controvert 
the  allegation  made  on  page  31  of  the  United 
States'  Counter-Case,  that  the  "political  coast" 
in  this  region  at  the  jiresent  time  follows  the 
islands.  This  is  so  because  the  mainland  facing 
the  islands  is  United  States'  territory  also.  At 
the  time,  however,  when  this  Treaty  was  being 
negotiated,  Russia  had  obtained,  or  at  least 
obtained  very  early  in  the  negotiations,  a  recog- 
nition of  her  right  to  the  islands.  It  remained 
to  consider  the  mainland  opposite,  and  it  is 
submitted  that,  looked  at  for  this  purpose  and 
from  tliis  point  of  view,  it  might  quite  well  be 
regarded  as  having  even  a  "political  coast"  of  its 
own.  This  verbal  controversy  seems,  however, 
hardly  worth  pursuing. 

While  offering  the  contentions  above  adverted 
[981J  i' 
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to  as  to  the  meaning  of  the  words  "  coast  "  and 
•'  ocean,"  the  Counter-Case  for  the  United  States 
does  not  explain  how  the  physical  coast  to  which 
it  refers  is  to  be  made  to  serve  the  pui'pose  for 
which  the  line,  which  the  word  coast  is  used  to 
describe,  was  introduced  into  the  scheme  for  the 
Treaty.  No  answer  has  as  yet  been  given  to  the 
argument  that  the  British  construction  is  the 
only  one  which  will  enable  effect  to  be  given  to 
the  requirements  of  Article  IV,  that  the  boundary, 
in  the  absence  of  mountains,  shall  be  a  line 
parallel  to  the  windings  of  the  coast,  and  which 
shall  never  exceed  a  distance  of  10  marine 
leagues  therefrom. 

The  United  States'  construction  does  not  admit  I^ine  indicated  on  United  States'  Map  No.  25 

„     -  ,  of  Atlas  accompanying  Case.     Eeasous  why 

of  this.     If   the  map  on  page  2o  ot  the  atlas       it  cannot  be  adopted. 

delivered  with  the  Case  for  the  United  States  is  

looked  at,  it  will  be  seen  at  a  glance  that  the  line 

there    put   forward    does    not    conform   to   the 

requirements  of   the   Treaty.     It  is  not  a  line 

drawn  parallel  to  the  sinuosities  of  the  coast  if 

the  shores  of  the  inlets  are  to  be  regarded  as 

part  of  the  coast.     It  does  exhibit  certain  curves 

which  in  point  of  fact,  except  where  a  detour  is 

made   to    get  round   the   head  of   Lynn  Canal, 

reproduce  in  a  remarkable  way  the  curves  not 

of  the  inlets,  but  of  the  general  line  of  the  coast, 

and  so  far  as  that  line  can  be  said  to  be  parallel 

to   anything    at    all,  it    is    parallel,   not    to    the 

windings  of  the  coast,  as  the  United  States  must 

define  them,  but  to  the  windings  of  the  coast  in 

the  sense  contended  for  by  Great  Britain. 

The  fault,  however,  of  the  line,  as  shown  on 

this  map,  is   that   it   is  more  than    10  marine 

leagues   from  the  coast,  being  pushed    back  to 

pass  10  marine  leagues  from  the  heads  of  the 

inlets  in  succession.     Tiiis  can  only  be  done  upon 

the  theory  that  the  heads  of  the  inlets  are  coast, 

and   that   sinuosities   of  the    coast   include   the 

detailed  sinuosities  formed  by  the  inlets.     But 

if  that  position  is  taken,  the  line  must  be  drawn 

parallel    to   those   sinviosities ;    which,   however, 

obviously  cannot  be  done.     The  line  suggested 

by  the  United  States  is,  in  fact,  a  line  which  is 

parallel   to  the  coast,    using   that  word   in    one 

sense,  and  10  marine  leagues   from   the   coast, 

using  that  word  in  another.     But  the  use  of  the 

word   "  therefrom "  clearly   indicates    that    the 

distance  is  to  be  measured  from  the  same  line  of 

coast  as  that  to  which  the  boundary  was  to  run 

parallel. 
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By  drawing  the  lino  in  the  way  indicated  the 
United  States  deprives  Great  Britain  not  only  of 
the  benefit  of  all  peninsulas  and  projections 
which,  if  their  theory  as  to  the  meaning  of 
"coast"  is  correct,  should  affect  the  line,  but 
also  of  all  the  country  between  inlets. 

If  the  southern  end  of  the  United  States'  line 
is  looked  at,  it  will  be  observed  that,  starting  at 
the  56th  parallel,  its  direction  is  determined  in 
the  first  place  by  the  head  of  Burrough's  Bay, 
from  which  it  keeps  at  a  distance  of  10  marine 
leagues.  Prom  that  point  the  course  of  the  line 
is  governed  by  the  head  of  the  next  inlet, 
namely,  Bradfield  Canal,  being  drawn  parallel  to 
an  iraaginai-y  line  joining  those  two  points 
without  being  in  any  way  affected  by  the 
occurrence  of  the  Cleveland  Peninsula.  Great 
Britain  is  entitled  to  ask  what  is  the  sinuosity 
of  tlie  coast  to  which  the  line  is  at  this  point 
drawn  parallel.  .It  is  submitted  that  none  can 
be  shown ;  and  that  this  example  demonstrates 
conclusively  the  f  ilsity  of  the  principle  adopted. 
The  same  remark  may  be  made  as  to  the  whole 
course  of  the  line  which  skips  at  a  distance  of 
10  marine  leagues  from  inlet  to  inlet  along  the 
whole  of  its  course  to  the  141st  meridian. 

It  is  submitted  that  the  above  argument  shows 
conclusively  that  the  British  interpretation  is  the 
only  one  Avhich  the  words  of  the  Treaty  will 
bear,  and  that  the  application  of  the  American 
interpretation  produces  a  result  which  is  shown 
by  ocular  demonstration  to  contradict  its  specific 
provisions. 
Argument  based  on  Article  VII  of  the  Treaty.       -^s     pointed    out     in     the    British    Case    and 

Counter-Case,    the    provisions    of    Article    VII 

strongly  support  the  contention  that  thi^  Treaty 
contemplated  the  possibility  that  some  part  of 
tlie  inlets  might  be  in  British  territory.  There  is 
indeed  no  answer  to  this  argument,  if  the  effect 
of  that  Article  is  to  give  to  Kussia  a  licence  from 
Great  Britain  in  respect  of  waters  situated  between 
Portland  Canal  and  Mount  St.  Elias,  for  there 
Avould  be  no  use  in  liussia  taking  sucli  a  licence 
if  none  of  the  waters  to  which  it  referred  could 
be  British.  The  question  therefore  is  whether 
there  were  any  other  waters  in  respect  of  which 
TJussia  could  take  such  a  licence  from  Great 
Britain. 

In  the  Behring  Sea  Arbitration  a  question  was 
raised  as  to  the  meaning  in  this  Treaty  of  the 
phrase    "  North- West   Coast   of    America,"   the 
[981]  F  2 
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British  couteution  being  that  it  iucluded,  and  the 

United  States'  contention  that  it  did  not  include, 

the  coast  of  Behring  Sea ;  and  in  the  course  of 

this  discussion  Great  Britain  maintained,  and  the 

United  States  at  least  as  strenuously  denied,  that 

Article  VII  aj^plied  as  far  north  as  Behring  Sea. 

The  despatches  and  contentions  in  which  these 

positions  were  assumed  by  the  parties  respectively 

are  referred  to  in  the  British  Counter-Case  and  British  Couuter- 

the  United  States'  Counter-Case  in  this  present  S^fit;^^state?' 

Arbitration.     It  is  not  now  necessary  further  to  Counter-Case, 

refer  to  the   contentious  of  the  Parties  in  the  ^^"   '     ■ 

connection  referred  to.     If  the  present  position 

of  the  United  States  receives  support  from  the 

position  assumed  by  Great  Britain  on  the  former 

occasion,  the  converse  is  at  least  equally  true. 

It  is  submitted,  however,  that  the  point  now 
made  is  not  really  affected  by  the  contentions 
with  reference  to  the  scope  of  Article  VII,  put 
forward  in  connection  with  the  Eur  Seal  dispute. 
The  question  now  is  not  whether  Russia  gave  a 
licence  to  Great  Britain  in  respect  of  waters 
beyond  the  lisiere,  but  whether  there  were  any 
such  waters  in  respect  of  which  Russia  could 
be  regarded  as  taking  a  licence  from  Great 
Britain.  Now  Great  Britain  could  in  no  view 
possess  any  inland  waters  north  of  the  lisiere. 
The  boundary  following  the  lilst  meridian  put 
that  out  of  the  question.  On  the  other  hand, 
Hussia  could  not  be  taking  a  licence  south  of  the 
lisiere,  because  all  that  territory  had  been  already 
relinquished  by  her  to  the  United  States,  and 
had  never  come  into  discussion  between  Great 
Britain  and  Russia. 

The  result  is  that,  by  Article  VI  I,  Russia  took 
from  Great  Britain  privileges  in  respect  of  waters 
situated  in  that  part  of  the  continent  which  was 
fringed  by  the  lisiere  ;  and,  therefore,  that  it 
was  contemplated  that  Great  Britain  might  be 
found  entitled  to  inland  waters  in  that  region. 

It  is  contended  on  behalf  of  Great  Britain  that 
the  course  of  the  negotiations  confirms  the  inter- 
pretation above  set  forth  of  the  Treaty  itself. 
It  is  important,  however,  to  bear  in  mind  the 
limitations  which,  u])on  well-known  principles,  are 
universally  held  to  govern  the  extent  to  which 
previous  negotiations  can  be  looked  at  for  the 
purpose  of  construing  a  formal  written  contract. 

Such  negotiations  can  be  looked  at  to  identify  Extent  to  which  previous  Negotiations  can  be 
the  sub iect- matter  of   the  contract  and  to  show       looked  at  for  the  purpose  of  interpreting  the 

Treaty 
what    the    Parties    used     particular    terms    to  ' '  
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Extent  to  which  thelUnited  States  claims  to  be 
entitled  to  refer  to  the  Negotiations. 


United  States' 
Counter-Case, 
p.  40. 


Answers  of  Great  iiiitaiii  to  that  Contention. 


describe.  It  is  clear,  therefore,  that  they  can 
he  looked  at  to  show  what  the  words  "oceau" 
"  coast "  and  "  sinuosities  of  the  coast "  were 
employed  to  designate;  and  for  this  purpose 
Great  Britain  refers  to  the  negotiations. 

The  United  States,  however,  claims  to  refer  to 
the  negotiations  as  showing  that  the  Parties 
meant  to  make  a  bargain  other  than  that  which 
they  have  expressed.  The  position  is  put  very 
frankly  in  the  Counter- Case  for  the  United 
States  in  the  following  passage  : — 

"  The  United  States  asserts  that  the  intention  of  tlie 
parties  to  the  treaty  is  vital  to  its  true  interpretation ; 
that  such  intention  between  nations  is  the  very  essence  of 
the  agreement ;  and  that  any  material  variance  from  the 
intention  must  give  place  to  an  interpretation  in  accordance 
with  it." 

The  United  States  uses  tbe  liberty  of  inter- 
pretation so  claimed  to  introduce  the  argument 
which  may  be  shortly  described  as  "  The 
Barrier  Theory,"  and  to  contend  that  the  Treaty 
must  be  read  and  applied  in  such  a  sense  as  to 
give  effect  to  such  a  barrier  as  it  is  asserted  the 
negotiatoi's  intended  to  erect. 

Great  Britain  denies  that  this  intention  can  be 
discovered  in  the  negotiations.  But  she  also 
submits  that  the  negotiations  cannot  be  referred 
to  for  the  purpose  of  controlling  the  construction 
of  the  Treaty  to  this  extent.  If,  on  the  true 
construction  of  the  Treaty  itself,  it  is  beld  that 
the  geographical  principle  adopted  gives,  when 
worked  out,  a  line  which  provides  no  such 
barrier  as  that  contended  for,  it  is  not  open  to 
tbe  United  States  to  claim  tbat  the  geograpbical 
principle  should  be  modified  in  order  to  correct 
this  result.  On  the  contrary,  the  truer  rule 
would  seem  to  be  that  the  more  clearly  it  appears 
that  any  particular  stipulation  was  insisted  upon 
by  either  side  during  the  negotiations,  the 
stronger  is  the  inference  that  it  would  have  been 
expressed  in  the  Agreement  if  conceded,  and 
that,  if  not,  it  mitst  have  been  abandoned. 

This  is  a  rule  of  common  sense,  and  is  particu- 
larly applicable  in  the  present  case.  This  Treaty 
was  tbe  result  of  negotiations  extending  over 
about  tbree  years,  several  times  broken  ofi"  and 
renewed  between  different  Representatives  of  the 
two  nations,  and  relating  to  questions  both  of 
maritime  jurisdiction  and  territorial  limits. 

It  was  natuial,  as  is  found  to  be  the  case,  that 
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■with  i-egard  to  such  limits  in  a  country  then 
■wholly  unknown  and  little  thought  of,  various 
proposals  should  from  time  to  time  have  been 
made  on  either  side  and  rejected,  conceded,  or 
more  or  less  modified,  until  in  the  end  an  agree- 
ment was  reached.  It  is  eminently,  therefore,  a 
case  in  which  the  agreement  must  gorern,  how- 
ever inconsistent  it  may  be  with  what  the  Parties 
may  have  said  or  attempted  to  obtain  at  different 
stages  of  the  many  protracted  discussions.  The 
question  of  what  either  side  was  given  or  got  by 
the  words  of  the  Treaty  can  hardly,  in  any  case, 
be  affected  by  showing  what  they  were  anxious 
to  get  or  willing  to  concede  before  it  was  concluded. 

Taking  first  the  words  "  coast "  and  "  ocean,"  it 
will  be  found  that  from  the  time  when  the  Usiere 
was  first  suggested  these  terms  were  used  con- 
vertibly  to  indicate  the  line  with  reference  to 
which  the  Usiere  was  to  be  defined,  the  Avord 
"  coast "  meaning  broadly  the  coast  of  the  main- 
land fronting  the  Pacific,  and  the  word  "  ocean  " 
meaning  the  sea  that  extended  to  that  line. 

The  idea  of  a  lisiere  wos  first  put  forward  in 
the  "  Contre-projet "  suggested  by  the  Prussian 
Plenipotentiaries  in  answer  to  the  first  proposal 
of  Sir  C.  Bagot  in  February  1824.  The  "  Contre- 
projet  "  commences  by  referring  to  a  dividing 
line  "  on  the  North- West  Coast  of  America."  It 
then  states  the  Russian  desire  to  make  the 
boundary  follow  the  Portland  Canal  as  far  as  the 
mountains  "  which  run  along  tlie  coast."  from 
which  point  it  would  ascend  along  these  moun- 
tains "  parallel  to  the  sinuosities  of  the  coast." 

In  his  amended  proposal,  delivered  on  receipt 
of  this  "Contre-projet,"  Sir  Charles  Bagot  adopts 
the  phrase  "  mountains  bordering  the  coast," 
and  suggests  in  eH"ect  that  the  Usiere  shall 
commence  further  to  the  north,  whence  the  line 
"  would  follow  a  northerly  and  north-westerly 
direction  parallel  to  the  sinuosities  of  the  coast 
and  always  at  a  distance  of  10  marine  leagu(!S 
from  the  shore  ["  rivage  "]." 

The  word  "rivage"  here  clearly  means  the 
same  as  "  cote,"  and  is  only  used  to  avoid 
repeating  the  same  word.  It  cannot  mean  the 
shore  of  the  inlets,  because  in  the  first  place  a 
line  parallel  thereto  is  impossible,  and,  secondly, 
because  the  inlets  are  so  pronounced  that  such  a 
line  could  not  be  accurately  described  merely  as 
running  "  in  a  northerly  or  north-westerly  direc- 
tion." 


Aleaiiiug  in  which  the  words  "  Coast "  aad 
"  Oeeau  "  are  used  in  the  ITecfotiatious. 


Eussian  "  Contre-projet "  in  answer  to  Sir  C. 
Bagot's  First  Proposal  of  February  1824. 


British  Case,  App., 
pp.  69,  70. 


Sir  C.  Bagot's  Amended  Proposal. 
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Russian  Observations  on  Sir  C.  Bagot's 
Amended  Proposal. 


British  Case,  App. 
p.  71. 


Sir  C.  Tiagot's  reply. 


British  Case, 
App.,  p.  72. 


Russia's  Final  Decision. 

British  Case, 
App.,  p.  74. 

Sir  C.  Bagot's  Report  to  5Ir.  Canning. 

British  Case, 
App.,  p.  67. 


Count  Nessehfide's  Letter  to  Count  Lieven, 
giving  an  Aeeount  of  the  Negotiations. 

British  Case, 
App.,  p.  75. 


|{riii.sh  Case, 
App.,  p.  78. 


Ill  theiv  observations  upon  the  amended 
proposal,  tbe  Ptussian  negotiators  again  refer  in 
their  opening  paragraph  to  the  "  North-West 
Coast,''  and,  after  reiterating  their  proposal,  point 
out  that  it  wottld  leave  to  Great  Britain  "  all  that 
part  of  the  coast  lying  between  the  mouth  of 
Portland  Channel  and  the  51st  degree  of  latitude 
north."  Here  they  are  clearly  speaking  of  the 
North-West  Coast  of  America  in  its  broad  aspect, 
and  neglecting  the  inlets.  Otherwise  the  coast 
left  to  Great  Britain  (and  it  wovtld  support  the 
Eussian  argument  to  make  it  appear  as  extensive 
as  possible)  would  have  been  described  as  running 
from  the  head  of  Portland  Canal.  Tndependently 
of  this,  it  is  clear  that  in  this  despatch  the 
"  coast  "  was  not  regarded  as  including  the  head 
of  Portland  Canal,  because  that  inlet  is  in  terms 
described  as  having  its  "  origine  dans  les  terres." 
In  hi-<  reply  f^ir  Charles  Bagot  repeats  the 
Russian  phrase,  "  that  part  of  the  coast  lying 
between  the  mouth  of  Portland  Canal  and  the 
degree  of  latitude,"  &c. 

In  their  final  decision  the  Russians  insist  on 
the  possession  of  a  "portion  of  territory  on  the 
coast  opposite  "  Prince  of  Wales  Island. 

The  negotiations  were  then  broken  off,  and,  in 
reporting  to  Mr.  Canning  what  had  taken  place. 
Sir  C.  Bagot  describes  the  tisiere  as  "a  line  of 
coast  extending  10  marine  leagues  into  the 
interior  of  the  continent." 

Count  Nesselrode,  on  his  side,  also  wrote  an 
accovuit  of  the  negotiations  to  Count  Lieven,  in 
which,  after  referring  to  "  the  North-West  Coast 
of  America  "  and  "  the  North-West  Coast  of  the 
American  continent,"  he  speaks  of  the  frontier 
proposed  by  him  as  running  along  "  the  mountains 
which  follow  the  windings  of  the  coast."  The 
southern  frontier,  he  said,  Avould  "  end  upon  the 
continent  at  the  Portland  Canal,  the  mouth  of 
which  into  the  ocean  ["  I'embouchure  dans 
I'ocean  "]  lies  in  the  latitude  of  Prince  of  Wales 
Island  and  the  head  inland  ["  I'origine  dans  les 
terres  "]  between  the  55th  and  56th  degrees."  He 
explained  that  the  proposal  only  secured  to  the 
Russians  "  a  narrow  strip  on  the  coast  itself ;  " 
and  he  pointed  out  that  England  did  not  possess 
any  establishment  "  neither  at  the  liead  of  Port- 
land Canal  nor  on  the  shore  of  the  ocean." 

It  is  contended  that  these  documents  sliow  to 
demonstration  that  the  Parties  in  speaking  of  the 
coast  were  referring  to  the  general    line  of  the 
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North-West  Coast  of  America,  to  which  the 
mountains  on  the  chart  appeared  to  run  parallel 
in  a  northerly  or  north-westerly  direction ;  that 
the  word  as  they  used  it  excluded  the  shores  of 
the  inlets,  and  that  the  inlets  were  not  regarded 
as  "  ocean."  The  "  narrow  strip  on  the  coast 
itself,"  referred  to  by  Count  Nesselrode,  would 
not,  therefore,  be  a  strip  at  the  head  of  an  inlet 
like  Portland  Canal. 

Upon  Sir  Charles  Ba^ot  breaking  off  the 
negotiations  at  this  point,  Mr.  Canning  communi- 
cated the  position  of  affairs  to  the  Hudson's  Bay 
Comjmny,  who,  through  Mr.  Peliy,  expressed 
themselves  as  satisfied  Avith  the  proposals  of 
Russia,  subject  to  a  better  definition  of  the 
mountains  described  as  following  the  sinuosities 

of  the  coast.     The  language  used  by  Mr.  Pelly,        Mr.  PeUy's  Letter  to  Mr.  Canning  of  the 
and   repeated   by   Mr.  Canning   to   Sir   Charles  26th  May,  1824. 

Bagot,  shows  that  "the  coast"  and  "the  .^ea  " 
were  regarded  as  denoting  the  same  line.  On  the 
26th  May,  1824,  Mr.  Pelly  wrote  pointing  out  British  Case,  App., 
that  it  was  possible  "  that  those  mountains  ^" 
represented  in  the  charts  as  closely  bordering 
on  the  sea,  and  described  by  the  Rvissians  as  a 
trh  petite  distance,  may  really  be  at  a  very  con- 
siderable distance  from  the  coast." 

On  the  12th  July,  1824,  Mr.  Canning,  writing      Mr.  Canning's  Letter  to  Sir  C.  Bagot  of  the 
to  Sir  C.  Bagot,  spoke  of  the  line  "  following  the  12th  July.  1824. 

sinuosities  of  the  coast,  along  the  base  of  the  British  Case,  App., 
mountains  nearest  the  sea."  In  the  same  des-  P-  '^'^• 
patch  he  speaks  of  the  necessity  of  a  proviso, 
"  that  the  line  shall  in  no  case  (i.e.,  not  in  that  of 
the  mountains,  which  appear  by  the  map  almost 
to  border  the  coast,  turning  out  to  be  far 
removed  from  it)  be  carried  further  to  the  east 
than  a  specified  number  of  leagues  from  the 
sea." 

Meanwhile,  on  the  29th  May,  1824,  Mr.  Can-     Mr.  Canning's  Letter  of  the  29th  May,  1824, 
ning  had  written  to  Count  Lieven  in  terms  which  ^o  Count  Lieven. 

point  clearly  to  a  distinction  between  inland  British  Ca?e,  App., 
waters  and  the  ocean.  He  asks  for  "  precise  P-  ^^• 
and  positive  stipulations  for  the  free  use  of  all 
rivers  which  may  be  found  to  empty  themselves 
into  the  sea  Avithin  the  Russian  frontier,  and  of 
all  seas,  straits,  and  waters  which  the  limits 
assigned  to  Russia  may  comprehend."  He  adds, 
later,  that  it  was  taken  for  granted  that  "  the 
exclusive  claims  of  navigation  and  jurisdiction 
over  the  North  Pacific  Ocean,  which  were  put 
forward  in  the  Ukase  of  September,  1821,  are  to 
be  altogether  withdrawn." 
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Coiint  Lie\  tn's  Letter  to  Count  Nessehode.  In   repeating   Mr.    Canning's    communication 

British  Case  App    Count  Lieven  drew  Count  Nesselrodc's  attention 

p.  f>3.  to  these  separate  points  as  to  the  inland  seas  and 

the  Pacific  Ocean. 

Draft  Conventions  sent  bj'  Mr.  Camiing  to  Sir       In  the  draft   Convention  which  ]\[r.  Canning 

Charles  Bagot  on   the   12th   .Tuly    and  to  ^^^^^  ^^  gj^.  Charles  Bagot  on  the  12th  Julv,  182i, 

Mr.  Stratford  Canning  on  the  .Sth  December,  =' 

1824  the  line  was  described  (Article  II)  as  ascending 

„  .  .  ,  ^       .        Portland  Channel  "  till  it  strikes  the  coast  of  the 

British  Case,  App.,  ^        .  ,  i    •        i 

p.  87.  Contment,'  and  the  same  phrase  is  used  m  the 

draft  sent  to  Mr.  Stratford  Canning  on  the  Sth 

December  following.     These  two  passages  are  the 

only  ones  in  which  the  word  "  coast "  seems  to 

be  capable  of  applying  to  the  shore  of  an  inlet. 

It  is,  however,  interesting  to  observe  that  in  each 

case  the  Hussians  altered  the  phrase.      lu  the 

Russia's  Counter-Draft.  counter-drait  delivered  to  Sir  C.  Bagot  the  line 

T,  ••  ,  ^,       .        ""fis  described   as   ascendini'    Portland   Channel 
Bntisli  Case,  App.,       _  ° 

p.  04.  "  jiTsqu'au  point  ou  cette  passe  se  termine  dans 

I'interieur  de  la  terre  ferme,"  and  the  same  cor- 

Matusevich's  Corrections  to  the  Draft  suh-      rection  was  made  by  Matusevich   in  the  draft 

mitted  by  Sir  Stratford  Canning.  ^.^^i^,]^    ^^^    submitted    through     Sir    Stratford 

British  Case,  A  pp.,  Canning.     This  emendation  thus  repeated  is  most 
P-  ^'^^  pointed,  and  shows  that  the  Russians  noticed  the 

confusion  which  would  be  introduced  by  treating 
the  head  of  Portland  Canal  as  "  coast."  At  any 
rate,  it  shows  that  the  Russians  did  not  enter  into 
the  Treaty  relying  on  the  word  "  coast ''  having 
any  such  significance. 
British  Case,  .\ pp..  This  conclusion  is  fortified  if  the  terms  in 
^'      '  which  the  10-marinc-league  limit  is  provided  for 

in  the  four  documents  last-mentioned  are 
examined.  In  the  draft  sent  to  Sir  C.  Bagot  it 
was  stipulated  that  "the  strip  of  coast  should 
not  in  any  case  extend  more  than  10  marine 
leagues  in  breadth  from  the  sea  towards  the 
interior."  In  the  Counter-Draft  this  phrase  is 
retained  side  by  side  with  the  substituted 
phrase  describing  the  head  of  Portland  Canal  as 
"in  the  interior."  The  Russians  therefore  were 
clearly  contemplating  a  breadth  of  10  leagues, 
to  be  measured  back  from  the  sea  to  "  the 
interior,"  the  heads  of  the  inlets  being  situated 
in  such  "  interior,"  and  not,  therefore,  being  part 
of  the  sea. 

In  the  draft  sent  to  Mr.  Stratford  Cunning  by 
Mr.  George  Canning  the  clause  provided  that  "  if 
the  summit  of  the  aforesaid  mountains  shall  turn 
out  to  be  in  any  part  of  their  range  at  more  than 
thedistanceof  lOmariuc  leagues  from  the  Pacifick, 
then  that  for  that  space  the  line  of  demarcation 
shall  be  a  line  parallel  to  the  coast,  and  its 
[981]  G 
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"windings  at  the  said  distance  of  10  marine 
leagues  therefrom,  so  that  the  said  line  of 
demarcation  shall  never  extend  farther  than 
10  marine  leagues  from  the  coast."  This  clearly 
treated  the  coast  as  heing  the  coast  of  the 
Pacific. 

In  the  Russian  Counter-Draft  the  language  is  : 
"  Partout  oil  la  distance  entre  la  crete  des  mon- 
tagnes  et  la  mer  se  trouverait  de  plus  de  10  lieues 
marines,  la  limite  de  cette  meme  lisi^re  sera 
formee  par  une  ligne  parallele  aux  sinuositef 
de  la  cote  et  qui  ne  pourra  jamais  s'eloigner  de  la 
mer  que  de  10  lieues  marines." 

Looking  at  these  four  versions  of  this  proviso, 
it  is  clear  that  the  words  Pacific,  mer  or  sea,  and 
c6te  or  coast,  all  refer  to  the  same  datum  line  from 
which  the  10  marine  leagues  were  to  be  measured 
towards  the  interior,  and  that  the  Russians  were 
correct  in  altering  the  phrasing  of  the  preceding 
Article  so  as  to  make  it  clear  that  the  head  of 
Portland  Canal  was  not  on  the  coast  but  in  the 
interior. 

Por  these  reasons  it  is  submitted  that  the 
negotiations  support  the  contention  that  the 
words  coast  and  ocean  or  sea,  as  used  by  the 
negotiators,  did  not  include  the  heads  of  the 
inlets. 

In  the   United   States'   Case  it   was,  however.   United  States'  Contentiou  that  an  "  Unbroken 
contended    that     the    negotiations     disclosed    a       Barrier"  was  intended  to  be  retained  by 

governing   intention   on   the  part    of    the    two  

Powers  concerned  to  erect  a  barrier  unbroken  by 
inlets  between  the  British  possessions  and  tide- 
water throughout  the  whole  length  of  the  lisiere. 
It  has  already  been  submitted  that  the  negotia- 
tions cannot  be  referred  to  for  the  purpose  of 
extracting  from  them  a  controlling  principle  of 
this  kind  independent  of  and,  indeed,  over-riding 
the  provisions  of  the  Treaty  itself.     In  the  British 

Coimter-Case  it  was  shown,  moreover,  that  the  Tlie  Eritish  Contention. 

negotiations  do  not,  in  fact,  support  any  such 
theory.  It  is  not  proposed  here  to  repeat  that 
reasoning,  especially  as  it  is  not  part  of  the 
affirmative  argument  of  Great  Britain.  It  is 
sufificient  to  refer  to  the  pages  of  the  British 
Counter-Case  in  which  it  is  set  forth.  It  is 
contended,  however,  that  if  the  negotiations  are 
examined  not  for  the  purpose  of  extracting  a 
principle  at  variance  with  the  terms  of  the 
Treaty,  but  for  the  more  legitimate  purpose  of 
ascertaining  the  sense  in  which  the  word  Hsiire 
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Sense  in  which  Lisiire  was  used. 


British  Case, 
p.  82. 


United  States" 
Counter-Case, 
p  40. 


Coui-se  of  Negotiations. 


The  "  Seaward  Base  of  the  Mountains.' 


Removal  of  line  from  Seaward  Base  to 
Summit 


was    used,   the    British    interpretation   receives 
material  confirmation. 

As  was  pointed  out  in  the  British  Case,  the 
lisiere  was  described  as  a  "  point  d'appui,"  "  une 
portion  de  territoire  sur  la  cote,"  "une  etroite 
lisidre  sur  la  c6te  merae,"  "  une  simple  lisidre  du 
continent,"  "  une  mediocre  espace  de  terre  ferme," 
"  uniquement  un  point  d'appui." 

In  the  Counter-Case  for  the  United  States  it  is 
argued  that  the  lisiere  contended  for  by  Great 
Britain  would  not  be  an  effective  "point  d'appui." 

This  is  not  admitted ;  but  if  it  is  to  any  extent 
true,  the  answer  is  that  the  Russians  were  willing 
to  take  their  chance  as  to  the  real  situation  of 
the  mountains  which  were  to  determine,  in  the 
first  instance,  the  breadth  of  the  lisiere. 

The  mountains  were  suggested  as  the  eastern 
boundary  of  the  lisiere  on  the  first  occasion  on 
which  the  lisiere  itself  was  proposed,  namely,  in  the 
Counter-Draft  delivered  by  the  Russian  Plenipo- 
tentiaries to  Sir  Charles  Bagot  in  February,  1821. 
The  amended  proposal  of  Sir  Charles  Bagot 
neglected  the  mountains  and  pi'oposed  a  10- 
marine-league  line. 

The  limiting  line,  where  the  mountains  receded 
more  than  10  marine  leagues  from  the  Ocean,  was 
first  suggested  in  the  draft  Convention  sent  by 
Mr.  Canning  to  Sir  Charles  Bagot  in  July,  1824, 
in  view  of  the  proposed  resumption  of  the 
negotiations  broken  ofi"  earlier  in  the  year.  In 
this  draft  the  boundary  was  expressed  to  follow 
the  seaward  base  of  the  mountains. 

The  way  in  which  this  proposal  was  received 
by  the  Russians  shows  that  they  were  perfectly 
alive  to  the  possibility  that  the  mountains  would 
be  found  far  within  the  10-marine-league  limit. 
In  his  Memorandum  of  the  24th  July,  1824, 
Count  Lieven  pointed  out  that  it  would  not  be 
impossible,  in  view  of  the  little  exactness  of  the 
geographical  ideas  which  the  Parties  as  yet  pos- 
sessed as  to  those  regions,  that  the  mountains 
designated  as  the  boundary  should  extend  by  an 
insensible  slope  down  to  the  very  border  of  the 
coast. 

Sir  Charles  Bagot  was  instructed  by  Mr. 
Canning  to  consent,  if  necessary,  to  the  boundary 
running  along  the  summit  instead  of  along  the 
base  of  the  mountains.  The  Russians,  however, 
were  not  satisfied  with  this,  and  proposed  in  their 
Counter-Draft  the  adoption  of  a  10-league  line, 
without  reference  to  mountains  at  all. 

[981]  G  2 
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The  negotiations  at  tliis  time  failed  upon  other  British  refusal  to  discard  ilountaiii  Boundary. 
points,  but  when  Mr.  Stratford  Canning  was 
instructed  to  resume  them  in  December,  1824, 
Mr.  George  Canning  informed  him  that  the 
British  Government  could  not  consent  to  dis- 
card the  mountains  altogether,  and  take  the 
distance  as  invariably  the  rule. 

The  alternative  boundary  was  therefore  adopted,        The  ilnuntain  Bouudary  retained  with  a 
but  it  is  quite  clear  that  the  Russians,  while  fully  l^^^^ing  10-league  Una. 

appreciating  that  the  mountains  might  be  found  British  Case,  App., 
to  run  along  the  coast  itself,  were  prepared  to  '^"  '  ' 
take  the  chance  of  this,  and  would  have  preferred 
to  have  had  no  reference  to  the  10-marine-league 
limit  at  all.  In  his  despatch  of  the  20th  February 
(3rd  March),  1825,  Count  Nessekode  remarks  to 
Count  Lieven  that  the  natural  frontier  formed 
by  the  mountains  would  have  been  preferable — 

"  England,"  he  says,  "  would  have  gained  thereby 
wherever  those  mountains  were  found  at  less  than 
10  maiine  leagues  from  the  sea ;  Russia,  wherever  this 
distance  was  greater.and  cousideringthewaut  of  precision 
in  the  geographical  notions  then  possessed  concerning 
these  countries,  such  an  arrangement  would  have 
offered  to  the  two  Couti-acting  Parties  entii'ely  equal 
chances  of  advantage." 

It  is  submitted  that  tlus  shows  the  Parties 
were  not  bargaining  upon  the  basis  that  the 
mountains  would  reproduce  any  such  line  as  that 
shown  by  the  ridge  conventionally  dejiicted  on 
Vancouver's  charts,  but  that  they  were  willing  to 
take  a  line  subject  to  all  the  variations  which 
proper  application  of  the  geography,  when  ascer- 
tained, would  introduce. 


Acts  of  the  Parties — How  to  be  considered. 

As  has  already  been  pointed  out  in  the  British 
Case  and  Counter-Case,  preliminary  or  subsequent 
action  of  the  Parties  can  only  be  taken  into  con- 
sideration by  the  Tribunal  by  virtue  of  the  con- 
cludinff  clause  of  Article  III  of  the  Treaty  of 
Arbitration. 

The  limits  within  which,  and  the  purpose  for      How  exidence  as  to  Acts  of  Parties  is  to  be 
which,  evidence  of  this  kind  is  receivable  under  considered. 

this  Article,  have  already  had  attention  drawn  to 
them  in  the  British  Counter- Case.     But  it  is  also  (-asJ.^p.  ye" 
necessary  to  keep  in  view,  while  estimating  the 
bearing  of  tMs  class  of  evidence,  when  admitted, 
what  has  been  the  position  in  reference  to  this 


41 


The  Treaty  provided  a  Paper  Boundar}- 
merely. 


Acts  of  Parties  as  Eevealing  Intention. 


The  British  view. 


The  United  States'  view, 


Resulting  fallacious  Argument  by  United 
States. 


boundary  during  the  period  to  -n-hieli  this  evidence 
refers. 

The  contention  of  Great  Britain,  whicli  ^\ill  be 
more  fully  developed  hereafter,  is  that  the  Treaty 
of  1825  merely  established  a  boundary  on  paper, 
to  be  located  when  the  time  arrived  which  should 
make  that  step  necessary  ;  and  fiu'ther,  that  such 
locating  of  the  boundary  would  not  merely  consist 
of  an  identification  of  points  referred  to  (as  in 
the  case  of  the  water  boundary),  but  would 
involve  an  ascertainment  of  facts  and  data. 

The  inquiry,  for  the  purpose  of  which  the 
action  of  the  Parties  is  to  be  looked  at,  is  as  to 
the  meaning  and  intention  of  the  Treaty,  and 
not  as  to  what  are  to  be  taken  to  be  the  facts 
and  data  which  would  control  its  application. 

From  this  standpoint,  Great  Britain  submits 
her  view  of  the  facts  and  data,  and  presents  a 
line  which  she  says  exhibits  the  result  of  the 
application  of  the  Treaty  thereto.  But,  as  Avas 
British  Case.  p.  83.  declared  in  the  British  Case,  she  does  not  present 
it  as  in  all  respects  the  only  possible  application 
of  the  Ti-eaty,  and  action  of  the  Parties  pointing 
to  a  different  application  from  that  shown  by 
such  line  is  not  to  be  mistaken  for  action 
pointing  to  a  different  interpretation  of  the 
Treaty  itself.  The  application  of  the  Treaty 
has,  as  Great  Britain  contends,  always  been  a 
problem  awaiting  solution,  and  not  one  that  was 
in  the  process  of  receiving  it;  and  this  is  the 
answer,  broadly  stated,  which  she  submits  to  the 
United  States'  contention  upon  this  part  of  tlie 
Case. 

The  evidence,  however,  which  is  presented  by 
the  United  States  upon  this  part  of  the  inquiry 
is  directed  substantially  to  establish  the  conten- 
tion that  the  provisions  of  the  Ti-eaty  have 
received  practical  application  by  the  action  of 
Russia  and  the  United  States  (without  protest, 
it  is  said,  on  behalf  of  Great  Britain) :  and  that 
such  application  reveals  a  line  coinciding  sub- 
stantially with  the  line  shown  on  Map  2  in  the 
Atlas  delivered  with  the  United  States'  Case. 

This  being  the  point  of  view  from  which 
this  subject  is  approached,  the  Case  and  Counter- 
Case  for  the  United  States  are  found  continually 
commenting  upon  the  action  of  the  Parties 
as  if  the  issue  were  between  two  ascertained 
lines,  namely,  a  line  such  as  that  contended 
for  by  the  United  States  as  above  mentioned 
and    the    line    shown    in    the    Atlas    delivered 


•with  the  British  Case  as   giving   effect   to   the 

British  application,  on  the  ground,  of  the  terms 

of  the   Treaty ;    and  the   action  of  the  Parties 

is  examined  with  a  view  of  showing  that  it   is 

inconsistent  with  the  latter  line.     One  example 

of   this   is    sufficient    for   the  ^present   purpose. 

In    the    Counter-Case    for    the    United    States  United  States' 
1     ,      i,  ,-  n  J.^      •  Counter-Case, 

reference  is  made  to  the  narrative  oi  the  journey  p  ^g 

of  Governor  Simpson  in  1847,  and  an  extract 
is  cited  and  printed  in  italics  in  which  the 
Governor  says  that  the  strip  (the  Usiere)  rendered 
the  interior  country  comparatively  useless  to 
England.  The  comment  on  this  is  as  follows : 
"  If  Great  Britain  had  possessed  the  heads  of 
the  inlets,  Governor  Simpson  would  never  have 
written  the  last  clause  of  the  foregoing  sentence." 
The  fundamental  fallacy  of  the  line  of  argu- 
ment of  which  the  ahove  is  an  example,  and 
which  is  often  repeated,  is  that  it  ignores  the 
fact  that  the  boundary  was,  and  still  remains,  an 
unascertained  line,  not  merely  an  undelimited 
line  in  the  sense  of  unidentified  upon  the  ground, 
but  a  line  unascertained  in  the  sense  that  the 
data  upon  which  it  depended  had  not  been 
agreed  upon. 

In  answer  to  the  Fifth  Question,  Great  Britain 
repudiates  the  contention  of  the  United  States 
that  it  is  a  fundamental  principle  in  the  construc- 
tion of  the  Treaty  that  she  is  to  be  entitled  to 
none  of  the  inlets.  And  she  is  further  contending, 
in  answer  to  the  Seventh  Question,  that,  in  the 
application  of  the  provisions  of  the  Treaty  to  the 
topography,  she  ought,  as  a  matter  of  fact,  to 
obtain  the  heads  of  all  the  important  inlets. 
But  the  Fifth  Question  may  be  answered 
in  accordance  with  the  British  view,  that  is  to 
say,  in  the  negative,  and  yet,  in  the  application 
of  the  Treaty,  so  construed,  to  the  topography,  it 
may  still  be  undecided  (and  the  solution  would 
depend  on  the  answer  to  the  Seventh  Question), 
how  far  she  is  to  obtain  the  heads  of  the  inlets. 

There  is  a  further  general   observation  to  be  Two  false  United  States'  assumptions. 

made  with  reference  to  the  United  States'  presenta- 

tion  of  evidence  in  support  of  the  authority  of  the 

specific  line  for  which  that  Power  contends. 
This  line  assumes  two  things,  firstly,  that  the 

boundary  must,  of  necessity,  run  behind  all  the 

inlets  ;  and,  secondly,  that  the  boundary  is  to  be 

traced  throughout  by  reference  to  the  10-marine- 

league  limit,  and  not  by  reference  to  mountains. 
As  to  the  first  point.  Great  Britain  obiects  that 
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Powers  of  the  Tribunal. 


United  States'  line  inconsistent  with  Treaty. 


The  Boundary  was  left  to  be  determined  and 
has  never  been  determined. 


it  is  not  open  to  the  United  States  to  show,  by 
evideuce  of  the  action  of  the  Parties,  that  the 
boundary  was  assumed  to  run  in  the  way  de- 
scriljcd,  unless  they  also  proA'e  that  it  can  so  run 
consistently  with  the  Ti'eaty. 

It  is  to  be  observed  that  the  Tribunal  is  not 
empowered  to  give  any  effect  to  such  action  as  a 
source  of  title  independent  of  the  Treaty  of  1825. 
That  Treaty  cannot  be  revised,  nor,  except  so  far 
as  is  contemplated  by  the  terms  of  the  Seventh 
Question,  can  a  boundary  be  laid  down  by  the 
Tribunal.  It  has  only  to  answer  the  questions 
put.  If,  therefore,  the  action  of  the  Parties  were 
to  be  held  to  point  to  the  assumption  of  the 
boundary-line  contended  for  by  the  United 
States,  but  such  line  cannot  be  made  consistent 
with  the  words  of  the  Treaty,  the  Tribunal  would 
have  no  authority  to  give  effect  to  it. 

Is,  therefore,  the  line  contended  for  consistent 
with  the  Treaty  ?  It  cannot  be  so  unless  it  is 
the  mountain  line.  There  is  no  10-marine-league 
line.  There  is  a  ].()-marine-league  limit,  but  the 
Treaty  postulates  the  existence  of  mountains  to 
form  the  boundary,  and  the  10-marine-league 
limit  defines  the  position  of  the  mountains  and 
the  course  of  the  line  in  places  where  the  moun- 
tains fall  outside  the  limit. 

Great  Britain  has  further  to  observe,  with 
reference  to  the  evidence  of  the  United  States  on 
this  part  of  the  Case,  that,  inasmuch  as  it  is 
adduced  to  est-ablish  that  a  1 0-mariue-league 
boundary  has  been  accepted,  it  misses  tbe  mark 
by  proving  too  much. 

It  cannot  be  denied  that  under  the  Treaty  the 
boundary  was  left  to  be  ascertained  in  the  future. 
It  was  dependent  on  the  ascertaining  of  the 
position  of  the  summits  of  the  mountains  within 
the  prescribed  limit.  It  cannot  be  alleged  that 
the  Parties  have  ever  agreed  upon  the  point  so 
left  open ;  it  is  not  submitted  to  the  Tribimal  to 
say  Avhether  they  have  or  not ;  and  the  Seventh 
Question  assumes  that  they  have  not. 

Yd  a  large  part  of  the  Case  and  Counter-Case 
of  the  United  States  is  devoted  to  supporting  by 
reference  to  the  action  of  the  Parties  a  line  relied 
upon  as  establishing  the  application  of  the 
lO-marine-lcague  principle — a  principle  which 
was  repudiated  by  one  of  the  Parties,  and 
regretfully  allowed  to  drop  by  the  other. 

The  first  act  referred  to  by  the  United  States 
subsequent  to  the  making  of  the  Treaty  of  1825 


44 
is  the  publication  of  a  Eussiau  map  described  as  United  States' 

Case  p.  72. 

laying    down   a    boundary    "at    a    distance    of 

10  marine  leagues  around  all  the  inlets  of  the 

sea."     Subsequently  there  is  a  reference  to  "  the  United  States' 

uniyersal  method  followed  by  cartographers  in 

drawing  the  boundary -line  at  10  marine  leagues 

from  the  shore  of  the  mainland."     An  alleged 

Russian   boundary-mark  on   the   Stikeen    at  10  United  states' 

marine  leagues  from  the  coast  is  relied  on.     It  is 

pointed  ovit  that  the  settlement  proposed  to  be 

made  by  those  on  board  the  "  Dryad  "  was  to  be  United  States' 

"  Case,  p.  79. 

at  more  than  10  marine  leagues  from  the  coast. 

There  are  numerous  other    references  of  the 

same  kind  in  connection  with  the  Stikeen,  and  it 

is  also  alleged  that  arrests  were  made  tip  to  a 

distance  of  10  marine  leas'ues  from  the  head  of  Umted  States' 

*^  Case,  pp.  95,  96, 

Lynn  Canal,   and  that    the    census  was   taken,  loi. 

and  the  United  States'  authority  acknowledged 
for  30  miles  up  Taku  River. 

Great  Britain  contends  that  it  is  not  competent 
for  one  Party  claiming  under  the  Treaty  of  1825 
to  set  up  against  the  other  that  any  10-marine- 
league  principle  is  to  govern  the  boundary  to  the 
exclusion  of  mountains,  unless  it  shows  that  such 
is  the  result  of  the  Treaty  stipulations  and  geo- 
graphical conditions. 


Summary  of  acts  of  Parties. — Their  Effect. 

It  is  not  proposed  on  behalf  of  Great  Britain 
to  go  through  the  individual  acts  referred  to  in 
the  Case  and  Counter-Case  of  the  United  States, 
either  with  a  view  to  showing  how  far  the  evidence 
must  as  a  matter  of  detail  be  rejected,  or  only 
accepted  subject  to  qualification,  or  with  a  view 
to  classifying  it  in  detail  with  reference  to  its 
receivability,  in  accordance  with  the  canons 
hereinbefore  submitted.  It  is  sufficient  here  to 
deal  with  it  by  way  of  summary. 

As  was  shown  in  the  British  Case,  the  relations 
of  Russia  with  the  territory  now  in  dispute  were 
principally  at  the  Stikeen.  So  far  as  there  is 
evidence  that  they  penetrated  to  the  head  of 
Lynn  Canal,  theii-  action  may  have  been  takcu  at 
the  time  of  the  affair  of  the  "  Dryad  "  as  part  of 
an  effort  to  thwart  the  operations  of  the  Hudson's 
Bay  Company  by  all  means  in  their  power,  whether 
rightful  or  wrongful.  In  the  Counter-Case  for 
the  United  States,  however,  there  is  a  deposition 
of  an  Indian  named   Ikee  Shaw,  said   to  be  a 
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Uuited  States' 
Counter-Case, 
App.,  p.  214. 


United  States' 
Case,  App., 
pp.  308,  309. 

Effect  of  Lease  to  Hudson  s  Bay  Compuuy. 


resident  of  Ivluckwan,  exhibiting  medals  whicli 
he  declares  were  given  to  his  wife's  ancestor  as 
a  token  of  allegiance  to  Russia.  The  deponent 
does  not  identify  the  date  of  this  ceremony 
beyond  stating  that  it  was  three  generations  ago. 
The  medals  themselves  date  back  to  the  time 
of  Alexander  I,  and  the  mere  statement  of  a 
witness  of  this  sort  that  they  had  been  in  the 
possession  of  his  wife's  family  for  such  a  period 
is  not  very  conclusive  evidence  of  the  fact.  It 
is  to  be  observed  that  the  only  records  from 
Russian  sources  which  refer  to  ceremonies  of 
this  kind  chronicle  pi-esentations  of  medals  on 
the  Stikeen  or  at  Yakutat  Bay. 

The  Case  and  the  Counter-Case  of  the  United 
States  dwell  at  some  length  upon  the  lease 
granted  by  the  Russian  Government  to  the 
Hudson's  Bay  Company  as  showing  a  reeogni- 
tion  of  title  inconsistent  Avith  tlie  British  inter- 
pretation of  the  Treaty. 

It  is  submitted  that  the  transaction,  if  looked 
at  fairly,  does  not  support  this  inference.  The 
lease  was  accepted  as  a  way  out  of  the  difficulty 
created  by  the  stoppage  of  the  "  Dryad."  The  fair 
view  of  it  is  that  it  was  accepted  as  a  temporary 
cession  of  the  Russian  territory,  whatever  it  was. 
The  possession  of  the  lisiere,  however  narrow  it 
may  have  been,  had  given  rise  to  a  difficulty 
about  the  right  of  passage.  It  might  give  i-ise 
to  innumerable  other  difficulties  at  various  points 
along  the  coast,  and  it  is  perfectly  intelligible 
that  the  Hudson's  Bay  Company,  which  was,  for 
general  reasons,  anxious  to  come  to  an  under- 
standing with  the  Russian  Company,  should  think 
it  good  policy  to  anticipate  all  such  questions  up 
to  Cape  Spencer  by  an  ai'rangement  of  this  kind. 
After  the  arrangement  was  made  they  could  and 
did  carry  on  their  operations  everywhere  except 
upon  the  islands,  and  it  is  not  reasonable  to 
suppose  that  they  ever  distinguished  between 
what  they  enjoyed  under  the  lease  and  what  they 
enjoyed  under  the  Treaty. 

It  was  sufficient  for  the  Hudson's  Bay  Com- 
pany to  know  that  they  had  got  rid  of  the 
Russian  sti'ip,  which  was  an  inconvenience  to 
them ;  and  this  is  the  efPect  of  the  evidence 
given  by  Sir  George  Simpson  before  the  Select 
Committee  of  the  House  of  Commons  in  1857. 
What  passed  on  that  occasion  has  been  sub- 
mitted to  a  verbal  scrutiny  on  the  part  of  the 
United  States,  which  extracts  more  significance 
[981]  H 
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from  it  than,  on  a  reasonable  consideration  of  the 
circumstances,  it  is  possible  to  do.  Sir  George 
Simpson  was  dealing  with  a  difficulty  which,  for 
present  purposes  at  any  rate,  had  been  overcome. 
To  read  his  statement  as  containing  any  admis- 
sion as  to  what  effect  the  strip  would  have  if  its 
existence  had  been  a  practical  matter  is,  as  Great 
Britain  contends,  highly  unreasonable.  The 
Committee  had  a  map  before  it,  as  to  the 
character  and  true  meaning  of  which  some 
remarks  will  be  made  hereafter,  and  it  was  quite 
sufficient  for  the  pvirposes  of  the  Committee, 
which  only  required  to  refer  to  boundaries  in  the 
most  general  way,  to  treat  the  lisiere  as  indicated 
by  such  map. 

The  Counter-Case  for  the  United  States,  how-  Fnited  States' 
ever,  puts  forward  the  argument  that  one  of  the  pp™3®'';4*^®' 
objects  of  the  Hudson's  Bay  Company  in  taking 
the  lease  was  to   enable    it  to   hunt   the   river 
beaver  in  the  rivers  of  the  lisihe,  and  evidence 
of  a  distinguished  biologist  is  printed  to   show 
that   the   river   beaver   is   only   found   in   fresh 
water.     There  is  no  ground  for  the  suggestion 
that  the  lease  was  wanted  to  enable  the  Hudson's 
Bay  Company  to  hunt  the  river  beaver.      The 
documents  quoted  on  p.  44  of  the  United  States' 
Counter-Case,    which   state   that    the    Russians 
regarded  the  object  of  the  Hudson's  Bay  Com- 
pany as  being  to  "  occupy  the  region  where  the 
natives  living  on  the  coast  obtain  river  beavei^s," 
refer  not  to  the  territory  ceded  by  the  lease,  but 
to  the  intended  site  of  the  Stikeeu  post,  to  estab- 
lish which  the  "  Dryad  "  was   fitted  out.     The 
river  beavers,  though  trapped  in  fresh  water,  were 
traded  for  upon  the  coast.     The  American  traders  United  States' 
obtained  these  skins  as  easily  as  the  Britisli  or  Counter-Case, 
Russians  ;  and  they  at  any  rate  had  at  this  time 
no  access  to  fresh  water  in  this  region. 

It   is  now    necessary   to  refer  to   the  alleged  -'^cts  of  United  Sta,tes  after  1867. 

action  of  the  United  States  after  that  Power 
succeeded  to  the  Russian  title  in  1867.  In  the 
Case  and  Counter-Case  for  the  United  States  a 
good  deal  of  space  is  devoted  to  the  consideration 
of  incidents  that  occurred  upon  or  with  reference 
to  the  Stikeen.  It  is  not  perceived  in  what  the 
importance  of  these  matters  consists.  Tliey  only 
show  the  particular  jioints  at  which  on  one  side 
or  the  other  the  boundary  was,  on  the  difPerent 
occasions  alluded  to,  alleged  to  cross  the  river. 
It  was  some  times  asserted  that  the  mountain 
boundary  had  been  identified.     At  other  times 
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the  suggestion  was  tliat  the  lO-marine-leagues 
point  was  at  such  or  such  a  point.  These  were 
questions  of  the  local  application  of  the  Treaty 
only,  not  supporting  the  United  States'  con- 
struction of  the  Treaty.  If  the  United  States 
could  point  to  any  instance  in  which  a  measure- 
ment was  taken  advisedly  from  the  head  of  tide- 
water, in  order  to  ascertain  the  boundary  point, 
it  Avould  be  of  importance.  In  point  of  factj 
lioweA^er,  the  only  occasion  on  which  a  measure- 
ment was  taken  on  accurate  Hnes  was  when 
Mr.  Hunter  made  his  survey  :  and  he  measured 
from  the  general  trend  of  the  coast. 

With  regard  to  Lynn  Canal,  the  evidence 
is  summarized  at  pp.  75-78  of  the  British 
Counter- Case,  to  which  Great  Britain  requests 
'  the  TrilDunal  to  refer.  The  time  which  it  covers 
may  be  divided  into  three  periods — 1S67-1880, 
1880-18S5,  and  1885-1903. 
1867-1880.  During  the  first  period  there  is  no  evidence  of 

any  action  of  the  United  States  except  on  certain 
occasions  when  their  ships  visited  those  waters. 
The  country  itself  was  barred  to  white  men  by 
the  local  Indians,  and  no   laws   of  the  United 

United  State."*'        States  relating  to  Indians  were  applied  or,  indeed, 
Case,App.,p.365.  t"  i  i 

deemed  applicable. 

1880-1885  During  the  period  from  1880  to  1885,  though 

access  to  the  country  had  been  obtained  by  the 
whites,  the  effect  was  small.  A  trading  station, 
two  or  three  canneries,  and  a  mission  scliool 
represented  the  settlement.  There  was  no 
effective  systena  in  operation  for  obtaining  title 
to  land,  and  no  administration  of  affairs.  Nothing 
can  be  pointed  to  as  having  occurred  to  dii-ect 
the  attention  of  Great  Britain  to  this  incipient 
settlement. 

1885-1903.  During  the  last   period,   from  1885  to  1903, 

events  of  more  importance  occurred,  the  effect  of 
which  was  gradually  to  bring  into  prominence 
the  questions  involved  in  the  application  of  the 
Treaty  of  1825  now  before  this  Tribunal.  lu 
order,  however,  to  assign  its  proper  degree  of 
significance,  Avith  reference  to  the  purpose  for 
which  it  is  adduced,  to  the  evidence  of  what 
occurred  locally,  sucli  evidence  must  always  be 
considered  in  connection  with  the  position  of  the 
two  Governments  concerned. 
How  evidence  of  Maps  to  be  regarded.  This  important  topic  will  be  dealt  with  here- 

after,   but,   before   doing  so,  it  is  necessary  to 

consider  the  true  bearing  in  this  conti'oversy,  and 

in  connection  with  the  action  of  the  Parties,  of 
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the  maps  relied   upon  on  behalf  of  the  United 
States. 

The  publication  of  the  Russian  map  of  1826, 
which  was  followed  by  others  having,  so  far  as 
material,  the  same  characteristics,  is  referred  to 
•n  the  United  States'  Case  as  the  first  incident  in 
the  chain  of  events  relied  upon.  Now  the  line 
which  was  drawn  on  the  Russian  map  of  1826 
was  not,  and  could  not  have  been,  intended  to  be 
a  line  showing  the  actual  result  on  the  groimd  of 
applying  the  principles  of  the  Treaty  of  1825. 

On  the  contrary,  it  is  a  line  which  is  obviously 
drawn  in  a  manner  inconsistent  with  the  Treaty. 
The  Treaty  provided  that  the  mountains  near  the 
coast  were  to  furnish  the  boundary,  and  that  it 
was  only  in  the  event  of  there  being  no  such 
mountains  within  30  miles  of  the  coast  that  a 
line  was  to  be  traced  parallel  to  the  coast  within 
that  limit.  This  map  shows  at  several  points 
ranges  of  mountains  much  nearer  the  coast  than 
the  line  which  is  traced  as  the  boundary.  It  is 
obvious  that  the  map-maker  adopted  the  simple 
plan  of  tracing  a  boundary-line  at  some  distance 
from  the  sea,  irrespective  alike  of  the  physical 
features  of  the  country  and  of  the  provisions  of 
the  Treaty.  Indeed,  in  one  point  of  some 
importance  this  map  is  quite  inconsistent  with 
the  argument  for  the  United  States.  According 
to  that  argument,  the  head  of  such  an  inlet  as  the 
Lynn  Canal  is  to  be  treated  as  part  of  the  coast, 
and  the  boundary  should  be  set  back  from  it  as 
far  as  from  the  general  line  of  the  coast  proper. 
An  examination  of  this  Map  of  1826  shows  that 
the  line  traced  as  that  of  the  boundary  is 
separated  from  the  head  of  Lynn  Canal  by  a 
distance  mucli  shorter  than  that  which  separates 
it  from  the  general  line  of  the  coast  at  other 
points.  It  would  therefore  appear  that  the  map- 
maker  considered  that  the  width  of  the  lisiere  at 
this  point  was  to  be  measured  from  some  point 
on  the  Lynn  Canal  far  removed  from  its  head. 
The  map  is,  however,  of  no  authority,  and  little 
can  be  based  upon  it  on  either  side. 

It  is  not  proposed  in  the  written  argument  in 
answer  to  this  question  to  examine  in  detail  the 
maps  relied  upon  by  the  United  States.  They 
are  all  open  to  the  observation  that  the  map- 
makers  have  not  been  guided  by  the  physical 
features  of  the  country  and  have  not  attempted 
to  apply  to  them  the  provisions  of  the  Treaty. 


The  Enssian  Map  of  1826. 


The  Treaty  disregarded. 


This  line  of  tlie  Maps  generallj. 


49 


The  Diplomatic  Situation  as  Affecting  Actions 
OF  Parties  and  Evidenck  of  Maps. 


1871-1878. 


It  is  now  necessary  to  present  the  British  view 

of  the  diplomatic   correspondeuce   between   the 

Maps  and  Actions  of    the  Parties  must  be  Parties,  with  reference  to  which  the  action  locally 

considered    in    relation  to  the  Diplomatic  of  the  United  States  and  the  evidence  afforded 

Situation.  ^^  ^j^^  ^^p^  ^^^^^  ^^^  considered. 

Between  1871  and  1878  there  were  various 
communications  between  the  Parties  with 
reference  to  a  demarcation  of  the  boundary, 
and  stress  is  laid  in  the  Counter-Case  of  the 
United  States  upon  the  circumstance  that  the 
boundary  to  be  marked  out  was  on  one  or  two 
occasions  mentioned  as  crossing  the  Rivers 
Stikeen,  Taku,  and  Chilcat.  It  will  be  found 
that  the  point  to  which  the  Parties  were  primarily 
directing  their  attention  was  the  feasibility  of 
saving  the  expense  of  a  general  demarcation  by 
selecting  a  few  points  whicli  should  alone  be 
dealt  with.  It  is  not  luireasouable  to  suppose 
that  those  to  whom  this  suggestion  occurred 
simply  referred  to  one  of  the  maps  drawn  in  the 
way  which  has  above  been  referred  to,  and  con- 
sidered the  financial  proljlems  involved  in  tracing 
such  a  line  as  that.  The  only  occasion  on  which 
any  measurement  was  actually  made  was  when 
Mr.  Hunter  laid  off'  the  boundary,  as  he  estimated 
it,  upon  the  Stikeen.  He  measured  it  from  the 
general  trend  of  the  coast,  adopting  a  principle 
which  is  inconsistent  with  the  theory  that  it 
would  be  an  essential  characteristic  of  the  line 
that  it  should  cut  the  rivers  referred  to ;  and, 
looking  at  the  slight  degree;  of  attention  which 
the  problems  presented  by  the  Treaty  had  at  that 
time  aioused,  it  is  submitted  that  the  expressions 
referred  to  as  to  the  line  crossing  these  rivers  are 
not  of  great  importance. 

But  whatever  might  have  been  the  significance 
of  these  matters,  if  the  case  had  rested  there, 
it  disappears  in  tlie  liglit  of  the  subsequent 
correspond(!nce,  which  commenced  with  Mr. 
Bayard's  despatch  of  November,  1885.     In  that 

British  Case,  App.,  despatch  Mr.  Bayard,  referring  to  1867,  writes  as 

pp.  249,  252.        '  follows:  — 


Mr.  Bayard's  despatch  of  November,  1885. 


"  The  boundary  was  then,  as  it  is  still,  a  theoretical 
one,  based,  as  it  is  fair  to  be  presumed,  on  the  charts 
which  the  negotiators  had  before  them  in  1825,  and 
which  they  doubtles*  assumed  to  be  a  substantially 
correct  expression  of  geographical  facts." 
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lie  quotes  Mr.  Ball's  report  as  showing  that  a 
line  following  the  shore  of  the  inlets  would  be 
impossible  to  locate,  inasmuch  as  it  would  "cross 
itself  in  many  places  and  indulge  in  myriads  of 
knots  and  tangles,"  and  as  establishing  "the 
false  geographical  assumptions  on  which  the 
language  of  the  Treaty  was  based." 

Mr.  Bayard  further  states  that : — 

"  The  line  ti-aced  upon  the  Coast  Survey  Map  of 
Alaska,  No.  960,  is  as  e\^deutly  conjectin-al  and  theo- 
retical as  was  the  mountain  summit  line  traced  by 
Vancouver." 

In  the  Counter-Case  for  the  United  States  United  States' 
this  despatch  of  Mr.  Bayard  is  treated  as  merely  p^ee!*"'"^*'^' 
showing  that  Mr.  Bayard,  having  regard  to  the 
difficulties  of  demarcation,  seemed  to  favour  a 
conventional  line.  As  the  proposal  was  not 
acted  upon,  the  Counter- Case  continues,  the 
correspondence  has  little  present  application,  and 
its  chief  value  lies  in  showing  that  no  question 
concerning  the  true  location  of  the  line  had 
arisen  between  Great  Britain  and  Russia  or 
Great  Britain  and  the  United  States. 

Tl)is  in  no  way  meets  the  argument  which 
Great  Britain  founds  on  this  despatch.  Great 
Britain  does  not  refer  to  it  merely  for  the 
purpose  of  extracting  verbal  admissions.  The 
point  is  that  this  document  shows  that  the  line 
shown  on  the  maps,  w^hich  is  now  alleged  to  have 
received  binding  force  as  the  Treaty  line  from 
the  action  of  the  Parties,  much  of  it  before  1885, 
was  in  1885  not  treated  by  the  United  States  tis 
the  Treaty  line. 

Mr.  Bayard  clearly  states  that  the  line  shown       ^r.  Bayard's  total  refutation  of  the  Maps. 

on  the  maps  was  not  a  line  in  accordance  with  

the  Treaty.     It  was  conjectural  and  hypothetical, 
based  on  false  geographical  assumptions. 

The  United  States  now  contends  that  a  line 
substantially  the  same  as  that  referred  to  by 
Mr.  Bayard  gives  efPect  to  the  Treaty.  Whether 
this  is  so  upon  the  construction  of  the  Treaty  is 
a  (lueslion  upon  which  Great  Britain  has  already 
])ut  forwai'd  her  argument.  But  the  United 
States  insists  that  the  action  of  the  Parties  has  at 
any  rate  established  that  line,  and  established  it 
on  the  principle  of  the  10-marine-league  boundary. 
This  is  absolutely  negatived  by  the  attitude  of 
Mr.  Bayard. 

It  is  obvious  that  no  action  of  the  Parties  can 
have  the  effect  of  interpreting  the  IVeaty,  unless 
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United  States'  line  not  sanctioned  by  the 
Acts  of  the  Parties. 


United  States' 
Counter-Case, 
p.  70. 


it  was  taken  avowedly  as  embodying  an  appli- 
cation of  the  Treaty  provisions. 

-Mr.  Bayard's  declaration  is  conclusive  evidence 
against  the  United  States  of  the  attitude  of  liis 
Government  upon  this  question. 

Under  these  circumstances  the  position  is  that 
the  United  States  is  now  contending  that  the 
line  shown  on  the  maps  embodied  its  interpre- 
tation of  the  Treaty,  whereas  in  1885  it 
treated  that  line  as  conjectural  and  hypothetical 
only ;  and,  further,  that  it  now  contends  that 
the  line  fulfilled  the  requirement  of  the  Treaty 
that  it  should  follow  the  sinuosities  of  the  coast, 
whereas  in  1885  it  asserted  that  this  require- 
ment was  impossible  of  fulfilment. 

It  is  to  be  observed  that  the  object  of  these 
observations  is  not  to  forward  the  conclusion 
that  any  particular  contention  of  the  United 
States  upon  the  construction  of  the  Treaty  may 
be  rejected  as  wrong  in  itself,  because  contrary  to 
a  view  formerly  expressed  on  behalf  of  that 
Power.  As  the  matter  is  before  the  Tribunal 
upon  its  merits,  such  an  argument  would  be  of 
secondary  importance.  The  point  made  is  that 
the  suggestion  of  the  United  States  to  the  effect 
that  the  line  propounded  by  it  has  received 
the  sanction  of  the  Parties  is  absolutely  disproved 
by  the  position  taken  by  its  Government  with 
respect  to  it. 

Pefore  leaving  the  subject  of  Mr.  Eayard's 
despatch,  it  is  necessary  to  advert  to  the  state- 
ment upon  which  the  United  States  lays  so  much 
stress, — that  no  question  as  to  the  location  of  the 
boundary  had,  as  Mr.  Bayard  believed,  arisen 
between  Groat  Britain  and  llussia,  and  that  cer- 
tainly none  had  arisen  between  Great  Britain  and 
the  United  States.  The  whole  scope  of  the 
despatch  shows  that  this  means  merely  that  no 
question  had  been  in  fact  agitated.  It  cannot 
mean  that  any  matter  on  which  there  might  be  a 
question  had  been  settled  in  advance.  This 
entirely  accords  with  the  British  contention.  It 
may  be  mentioned,  in  order  to  deal  once  for  all 
with  this  point,  that  the  Counter-Case  for  the 
United  States,  in  the  same  way,  refers  to  a  speech 
by  Hon.  11-  W.  Scott  in  the  Canadian  Parliament, 
in  wliich  he  is  reported  as  saying  :  "  There  was  no 
dispute  as  to  the  boundary  of  Alaska."  The 
sentence  next  (luoted  is :  "  It  was  settled  in  the 
Treaty  of  1825."  The  sentence  preceding  is : 
"  The  question  has  been  discussed  in  despatches 
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for  twenty  years."  The  meaning  of  the  speaker 
is  clearly  that  the  bouudary  was  one  provided  for 
by  Treaty.  It  is  out  of  the  question  to  argue 
that  the  use  of  such  language,  either  on  the 
British  or  the  American  side,  establishes  that  the 
action  of  the  Parties  had  left  no  room  for  such 
controversies  as  those  now  before  this  Tribunal. 

It  is  not  possible  for  the  United  States  now  to  Eepudiated  by  the  United  States  in  1885,  and 
...      ,  1     ,      , .           1  •  1    •      T  o  o  -  -I  r     -D      „  .,1                           not  sanctioned  since. 
maintam  that  a  hne,  which  m  188o  Mr.  Eayard,  

speaking  officially  for  the  United  States  to  Great 
Britain, repudiated, had  been, by  the  action  of  these 
two  Powers,  at  any  rate,  before  1885,  accepted  as 
giving  efl'ect  to  it.  Nor,  in  the  face  of  that 
despatch,  can  the  United  States  maintain  that 
such  has  been  the  result  of  action  since  1885. 
Mr.  Bayard  stated,  as  clearly  as  words  could 
convey  it,  that  the  boundary  shown  on  the  maps, 
which  is  the  boundary  alleged  to  have  been  acted 
on,  did  not  carry  out  the  Treaty,  and  that  the 
-working  out  of  the  line  was  still  to  be  undertaken. 
This  was  the  statement  of  the  United  States  in 
view  of  anything  that  might  have  happened  in 
the  past,  and  Great  Britain  was  entitled  to  rest 
upon  it  as  applicable  to  anything  tliat  might 
happen  in  the  future  till  the  solution  of  the 
problem  should  have  been  undertaken. 

It  is  shown  by  what  subsequently  took  ])lace 
that  the  view  put  forward  by  Mr.  Bayard,  tliat 
the  line  was  conjectural  and  hypothetical,  was 
that  which  the  Parties  accepted. 

In    forwardino-    Mr.    Bavard's    despatch,    Mr.  Mr.   Phelps'   request  for  a  certain  Canadian 
,   ^,  ,  '      T.    1       -xi  A  ■  Map:  the  Earl  of  Iddesleigh's  remark  when 

Plielps  had  asked  to  be  suppbed  with  a  certain      ^^i^^Q.-^a  it. 

Canadian    map,    and,    in    complying    with    this  

request,  the  Earl  of  Iddesleigh  expressly  pointed 

out,  with  reference  to  the  line  denoted  thereon, 

that  no  weight  was  to  be  attached  to  the  location 

assigned  to  it,  inasmuch  as  the  Treaty  made  the 

line  dependent  on  alternative  circumstances,  the 

occurrence  or  non-occurrence  of  mountains. 

The  comment  passed  upon  this  in  the  Counter-  United  States 
,„     ,       ■     J,     ,   ji  i.T.1  Counter-Case, 

Case  of  the  United  States  is  that  the  note  had  no  p  gg 

reference  to  the  previous  correspondence  and  did 
not  in  any  way  qualify  or  dissent  from  it.  The 
contention  of  Great  Britain  is  that  this  commu- 
nication shows  that  the  British  Government  was 
in  exact  accord  with  that  of  the  United  States  in 
holding  the  view  that  the  line  referred  to  was  not 
to  be  regarded  as  the  Treaty  line,  and  this  not 
only  on  the  ground  that  the  line  had  never  been 
delimited,  but  on  the  ground  that  the  facts  which 
would  f'overn  its  character  had  not  been  ascer- 
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tained.  If,  as  now  contended  by  the  United 
States,  that  Government  had  been  acting  on  the 
assumption  that  the  line  was,  in  substance,  jus- 
tifiable as  the  10-marine-league  line,  it  was  to  be 
expected  that  it  would  have  been  pointed  out  to 
Lord  Iddesleigh  that  the  question  whether  there 
were  or  were  not  mountains  to  carry  the  line  was 
no  longer  regarded  as  open. 
Keport  of  the  Director  of  the  United  States'  In  1891  Congress  provided  for  a  preliminary 

Coast  and  Geodetic  Survey  of  1891.  ^^^^^^^  ^^  ^^^  Alaskan  frontier,  and,  in  a  Report 

British  Case  App.,  by  the  Director  of  the   United  States'  Coast  and 
P'  ■    ■  Geodetic  Survey,  it  was  stated  that  such  survey 

would  have  to  be  carried  "  from  Cape  Muzon 
through  the  Portland  Canal  to  the  56th  degree  of 
north  latitude,  thence  north-westerly,  following 
as  nearly  as  practicable  the  general  trend  of  the 
coast." 
Convention  of  1892.  Tn  1892  the  two  Governments  signed  a  Con- 

vention  for  the  appointment  of  a  Commission  to 

ascertain  facts  and  data  necessary  for  the  perma- 
nent delimitation  of  the  boundary -line  in  accord- 
ance with  the  spirit  and  intent  of  the  Treaties. 
Great  Britain's  view  as  to  the  effect  of  this      As  has  already  been  pointed  out  in  the  Case  and 
Convention.  Counter-Case,   Great  Britain  contends  that  the 

making  of  this  Convention  absolutely  negatives 
the  idea  that  the  course  of  the  line  which  was  to  be 
run  had  in  any  way  been  settled  by  the  action  of 
the  Parties.  At  the  time  that  Convention  was 
entered  into  the  United  States  was  aware  of  the 
interpretation  of  the  Treaty  put  forward  by 
Dr.  Dawson  in  1887,  that  the  line  might  turn  out 
to  cross  the  inlets.  Although  that  view  had 
been  informally  put  forward  by  Dr.  Dawson,  it 
had  been  officially  noted  by  the  United  States. 
Communication  by  Mr.  Bayard  to  Congress  of  It  was  clearly  stated  in  a  letter  to  Sir  Charles 
Dr.  Dawson's  view.  Tapper  dated  the    7th   February,    1888.      This 

British  Case  App.,  letter  was  communicated  by  Sir  Charles  Tupper 
P-  -59-  to  Mr.  Bayard,  who  caused  it  to  be  transmitted  to 

Congress.  This  would  surely  not  have  been  done 
had  not  Mr.  Bayard  regarded  the  communication 
as  the  expression  of  a  view  which  the  United 
States'  Government  was  asked  to  consider. 
Indeed,  in  transmitting  to  Congress  the  docu- 
ments of  which  this  letter  is  one,  the  President 
described  them  as  considered  of  value  as  bearing 
upon  a  subject  of  great  international  importance 
which  should  be  put  in  shape  for  public  informa- 
tion. The  importance  of  Dr.  Dawson's  suggestion 
does  not  appear  to  be  fully  appreciated  in  the 
Counter-Case  of  the  United  States,  where  it  is 
dismissed  with  the  remark  that  it  cannot  be 
[9S1]  •  I 
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seriously  claimed  as  official,  or  that  any  Govern- 
ment would  adopt  such  a  method  of  making  its 
position  known  on  such  a  question.     Even  if  this  ^^siited  States' 
were  so,  it  is  not  suggested  by  Great  Britain  that  p.  ey.  ' 

the  United  States  acquiesced  in  Dr.  Dawson's 
views.  The  point  is  that  Dr.  Dawson's  theory 
was  not  treated  as  putting  forward  a  construction 
which  Great  Britain  was  estopped  from  asserting. 

Its  importance  arises  in  view  of  the  generality  Importance  of  the  preceding  Point, 

of  the  provisions  of  the  Convention  of  1892.  If 
the  position  of  the  United  States  had  been  that 
the  action  of  the  Parties  had  determined  sub- 
stantially the  course  of  the  line,  it  is  not  conceiv- 
able that  being  in  possession  of  views,  which 
might  be  put  forward,  so  much  at  variance  with 
the  principle  which  is  supposed  to  have  been 
established,  that  having  treated  the  expression  of 
those  views  as  of  sufficient  importance  to  be  em- 
bodied in  a  report  laid  before  Congress,  the 
Government  of  the  United  States  would  have 
entered  into  a  Convention  for  the  ascertainment 
of  the  boundary  merely  in  accordance  with  the 
spirit  and  intent  of  the  existing  Treaties. 

Great  Britain  contends  that  the  Convention 
of  1892  recognized  the  question  of  the  proper 
location  of  the  boundary  as  absolutely  open  in 
every  respect,  to  be  determined  according  to  the 
spirit  and  intent  of  the  Treaties  when  the 
necessary  data  had  been  obtained. 

It  has  apparently  been  thought  worth  while  to  Statement  in  the  United  States'  Counter-Case 
devote   some   eight  pages   of   the  United   States'    «^  ^^  different  views  put  forward  in  Canada. 
Counter-Case  to  setting  forth  the  different  views  United  States' 
which  have  at  different  times  been  put  forward  ^°""*®''"^*^''' 

^  pp.  oJ~jV. 

in  Canada  as  to  the  position  which  the  line  would 
occupy  when  laid  down,  and  to  point  out  that  they 
do  not  accord  with  one  another  or  with  the  line 
submitted  in  the  British  Case  as  that  which  the 
Tribunal  should  adopt  in  answering  the  Seventh 
Question. 

It  is  sufficient  to  point  out  that  the  question  Difference  between  the  British  and 

before  the  Tribunal  is  not  whether  Canada  has  ^'"'  ^^^^^'^^  Contentions  on  this  Point. 
called  for  the  recognition  of  any  particular  line. 
Great  Britain  submits  no  such  contention.  The 
United  States  on  its  side  does  contend  that  the 
action  of  the  Parties  has  given  authority  to  a 
particular  line  as  the  Treaty  boundary,  but  it 
cannot  force  upon  Great  Britain  the  adoption  of 
a  competing  theory  of  the  same  kind.  The  con- 
tention of  Great  Britain  is  simply  that  after  all 
the  views  and  arguments  put  forward,  and  all  the 
opinions  expressed  upon  the  subject,  the  questions 
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What  the  Pubhcation  of  the  different  Viewt 
put  forward  in  Canada  shows. 


Inconsistency  of  the  Position  of  the 
United  States. 


Dr.  Meudenhall's  Instructions. 


British  Case. 
pp.  73,  74. 


Answer  of  the  United  States  to  the  Argument 
based  on  those  Instructions. 

United  States' 
Counter-Case, 
pp.  34-36. 


The  real  Point  made  by  Great  Britain  wliich 
the  above  Answer  does  not  meet. 

United  States' 
Counter-Case, 
App.  pp.  269-276. 


put  to  the  Tribunal  are  put  to  it  for  the  purpose 
of  obtaining  an  answer  upon  the  true  meaning  of 
the  Treaty. 

The  United  States'  Counter-Case  dates  the 
commencement  of  this  publication  of  the  di- 
vergent views  referred  to  as  far  back  as  1885. 
This  is  seven  years  before  the  Convention  of  1892, 
and  approximately  contemporaneous  with  the 
despatch  of  Mr.  Bayard.  If  the  fact  that  these 
views  were  expressed  is  in  any  way  material  to 
the  questions  asked  of  this  Tribunal,  it  is  as 
negativing  the  contention  of  the  United  States 
that  the  line  contended  for  by  that  Power  re- 
ceived the  assent,  of  Groat  Britain  or  of  Canada. 
It  is  at  any  rate  impossible  for  the  United  States 
to  insist  that  since  1885  its  own  application  of 
the  Treaty  has  been  acquiesced  in,  and  at  the 
same  time  use  against  Great  Britain,  as  affecting 
the  position  of  her  Government  in  this  con- 
troversy, the  variety  and  inconsistency  of  the 
suggestions  put  forward  by  those  espousing  her 
cause.  As  to  the  attitude  adopted  before  1885, 
it  has  already  been  shown  in  the  despatch  of 
Mr.  Bayard  in  what  position  the  boundary 
question  stood  at  that  date. 

The  work  of  the  Commissioii  appointed  under 
the  Convention  of  1892  was  done  on  the  side  of 
the  United  States  under  the  direction  of  Dr.  T.  C. 
Mendenhall.  As  was  pointed  out  in  the  British 
Case,  liis  instructions  to  his  subordinates  clearly 
contemplated,  at  least  in  the  case  of  the  Stikeen 
and  the  Taku,  a  measurement  from  the  general 
trend  of  the  coast,  and  the  points  marked  as  the 
30-mile  limit  are  not  30  miles  from  the  upper 
extremity  of  salt  or  tidal  water.  In  the  United 
States'  Counter-Case  this  circumstance  is  treated 
as  if  Great  Britain  were  founding  an  argument 
on  "  an  expression  "  of  Dr.  Meudenhall's,  "  which 
might  be  construed  into  an  admission,"  and  it  is 
thought  worth  while  to  exj)lain  that  he  c^irried 
his  survey  inland  from  the  head  of  Lynn  Canal, 
and  even  to  print  a  magazine  article  from 
his  pen  to  show  that  his  personal  view  of  the 
([uestion  was  not  in  accordance  with  the  British 
contention.  This  does  not  meet  the  point 
made  by  Great  Britain.  No  appeal  is  made  to 
Dr.  Mendenhall's  private  convictions.  The  point 
made  upon  the  Convention  of  1892  and  Dr. 
Mendenhall's  official  action  under  it  is 
that  the  British  contention  had  not  been 
negatived  by  the  action  of  the  Parties.  It  is 
[981]  I  2 
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insisted  by  the  United  States  that  the  word 
"coast"  bad  long  before  1892  been  construed 
by  the  acts  of  the  Parties  to  mean  the  shore  of 
the  inlets ;  and  that  the  contention  that  it  must 
be  confined  to  the  general  trend  of  the  outer 
face  of  the  coast  was  not  open  to  Great  Britain. 
The  latter  Power  maintains  that  the  Convention 
of  1892  shows  that  this  and  every  other  conten- 
tion was  admittedly  open,  and  in  proof  of  this 
she  points  to  the  action  of  the  United  States' 
Commissioner,  who  was  there  to  apply  the 
provisions  of  the  Convention  of  1892,  taking 
measurements  which  would  not  be  material 
unless  the  British  contention  was  open. 

The  fact  that  Dr.  Mendenhall,  who  was  a 
practical  surveyor  of  the  highest  distinction  and 
the  Representative  of  the  United  States,  seems 
naturally  to  have  discarded  the  line  of  salt  or 
tidal  water  as  the  "  coast "  from  which  he  was 
to  measure,  is,  of  course,  referred  to  by  Great 

Britain  as  showing  that  that  line  must  have  been 

treated    as   incapable  of    fulfilUng    the  require- 
ments of  the  Treaty,  and  that  it  is  necessary,  in 

order  to  make  the  Treaty  work,  to  contemplate 

the  possibility  that  waters  of  inlets  may  have  to 

be  regarded,  as  Dr.  Mendenhall  regarded  part  of 

the  Taku  inlet,  as  within  and  not  outside  the  line 

of  coast.  It  is  not  assumed  that  Dr.  Menden- 
hall realized  that  the  consequence  of  the  principle 

he   adopted   would  be  to  give  to  Great  Britain 

the  head  of  every  inlet  more  than  30  miles  long 

or  penetrating  the  mountains.     But  the  principle 

must  not  be  tested   by  the  acceptability  of  the 

result.     Por  the  present,  however,  it  is  enough  to 

refer  to  this  incident  as  showing  that  the  principle 

contended  for  by  Great  Britain,  which  leads  to 
the  results  so  strongly  resisted  by  the  United 
States,  was  clearly  not  regarded  at  any  rate  as 

"ThTunitirsTates'  Counter- Case  further  points  ^-^^:^  l^X^^A^^ZVJ- 

out  that  Dr.  Mendenhall,  with  the  assent  of  the      ^j^^j^g  j^j  ^ot  object  to  it. 

Canadians,  surveyed  the  country  at  the  head  of 

Lynn  Canal.     It  would  have  been  very  strange  if 

this  had  not  been  done.     Great  Britain,  though 

she  contests  its  correctness,  has  never  contended 

that  the  United  States  is  precluded  from  urging 

its  claim  to  a  boundary  in  that  region. 

That   Dr.   Mendenhall's   opinion  was  not   an 

unuatural  or  unusual  one  from  the  United  States'  ,  ^,     ,    . 

point  of  view  is  evidenced  by  the  fact  that  it  V.ew  of  ^^^«  United^f^'C,.^  and  Geodetic 

coincided  precisely  with  that  of  the  United  States'  
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British  Case  ,App.,  Coast  and  Geodetic  Surveyor,  Mr.  P.  M.  Thorn. 

P""^^^'  Sir  Julian   Pauucefote,  writing   to    Mr.   Blaine 

the  5th  June,  1891,  inclosed  the  following 
passage  from  the  last  published  report  of  the 
United  States'  Coast  and  Geodetic  Survey, 
written  by  Mr.  Thorn  : — 

"  By  recent  Congressional  enactments  a  preliminary 
survey  of  the  frontier  line  between  Alaska  and  British 
Columbia,  in  accordance  with  plans  or  projects  approved 
by  the  Secretary  of  State,  has  been  placed  in  charge  of 
this  Bureau.  Such  a  preliminary  survey,  involving  the 
determination  of  a  number  of  points  in  geographical 
position  and  their  complete  marking  by  permanent 
monuments,  %viU  have  to  be  carried  from  Cape  JIuzon 
through  the  Portland  Canal  to  the  50th  degree  of  north 
latitude,  thence  north-westwardly,  following,  as  nearly 
as  practicable,  the  general  trend  of  the  coast,  at  a 
distance  of  about  35  miles  from  it,  to  the  141st  degree  of 
west  longitude,  and  thence  due  north  to  the  Arctic 
Ocean,  a  total  distance  of  about  1,400  miles." 

It  is  clear,  therefore,  that  Mr.  Thorn  enter- 
tained precisely  the  same  view  as  Dr.  Menden- 
hall,  and  that,  in  his  opinion,  the  measurements 
necessary  to  fix  the  limiting  10-marine-league 
line  should  be  made  from  "  the  general  trend  of 
the  coast." 
Mr,  Foster's  Statement  as  to  what  was  said  lu  the  Appendix  to  the  United  States' Counter- 
ferences  rf  itS^^    Boundary  at    the  Con-  ^^^^  ^^^^  correspondence  is  published  between 

the  Secretary  of  State  of  the  United  States  and  the 

ColterSe'.'        Honorable  Jolm  Foster  with   reference  to   what 
App.,  pp.  121-123.  took  place  at  the  Conferences  between  the  British 

and  the  United  States'  Delegates  at  the  State  De- 
partment, in  Washington,  in  February,  1892.  Ac- 
cording to  Honourable  Mr.  Poster,  "the discussion 
was  of  very  brief  duration  and  relating  merely  to 
the  questions  which  had  arisen  as  to  the  point 
where  the  line  crossed  the  Stickeen  River,  and 
the  inconvenience  occasioned  by  this  existing 
uncertainty.  No  assertion  was  hinted  at  of 
'  British  claim  to  the  heads  of  inlets  or  of  any 

„.   „    ,       .1,      ,„   cu  .        ,      fi  rishts  on  Lvmi  Canal.'"     The  Tribunal  will  be 

Sir  Mackenzie  Bowells  Statement  on  the        i^o"^^  "         .^ 

same  Point.  asked  to  consider,  in  answer  to  this  statement, 

certain  other  correspondence  which  has  recently 

passed  between  the  British  Agent  before  the 
Tribunal  and  the  Honorable  Sir  Mackenzie 
Bowell,  K.C.M.G.,  formerly  Prime  Minister  of 
Canada,  and  the  present  Leader  of  the  Opposition 
in  the  Senate  of  the  Dominion,  who  was  one  of 
the  British  Delegates  present  at  the  Conferences. 

Congressional  Recor.ls  of  the  3rd  January,  1896.       H  appears   from  the  Congressional  records  of 

the  3rd  January,  1896,  that  the  Alaskan  Ijoundary 
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question  was  on  that  day  brought  before  tbe 
Senatf  by  Senator  Squire,  who  read  a  Report 
from  a  Committee  of  the  Chamber  of  Commerce 
at  Seattle.  That  E-eport  puts  forward  arguments 
against  "  the  pretensions  of  Canada  to  any  of  the 
canals,  bays,  or  inlets  to  which  claims  are  now 
being  set  up."  It  also  specifies  the  Canadian 
claims,  one  of  which  was  as  follows : — 

"  That  the  eastern  boundaiy-hne  iu  its  extension 
from  the  point  where  it  strikes  the  5Gth  degree  of  north 
latitude  shall  follow  an  alleged  range  of  mountains 
arbitrarily  crossing  and  cutting  off  the  heads  of  bays 
and  inlets,  the  ownership  of  which  by  the  United  States 
has  hitherto  been  uncjuestionable." 

The  Congressional  record  of  the  12th  Eebruai'y,      Congressional  Eecord  of  the  12th  February. 

in  the  same  year,  shows  that  on  that  day  the  ^^ 

subject  was  again  discussed,  this  time  in  the 
House  of  Eepresentatives.  On  that  occasion 
Mr.  Pitney,  Member  for  New  Jersey,  drew 
attention  to  the  Canadian  claims. 

"  On  the  Canadian  side  of  the  question,"  he  said,  ■'  two 
claims  are  made.  In  the  first  place  they  claim  that 
while  there  is  no  range  of  mountains  distant  10  marine 
leagues  from  the  coast  or  thei-eabouts,  there  is  a  i-ange 
of  mountains  very  near  to  the  coast  of  the  mainland, 
and  that  a  line  should  be  run  there  near  the  coast, 
which  would  leave  in  British  territory  a  large  part  of 
Taku  Inlet,  and  a  large  part  of  Lynn  Canal,  two  great 
estuaries  which  extend  into  the  interior.  This  would 
bring  the  British  possessions  down  very  close  to  the 
ocean,  and  at  the  same  time  tlie  American  territory  of 
Alaska  would  be  dismembered,  &c." 

It  is  clear,  therefore,  that  in  1896  both  Houses 
of  Congress  were  in  possession  of  the  Canadian 
contention  as  now  put  forward  in  this  arbitration. 
It  is  interesting  to  note  that  Mr.  Pitney,  speaking 
descriptively  of  the  region  in  question,  describes 
the  inlets  as  penetrating  into  the  interior,  and 
describes  the  line  which  cut  those  inlets  as  "  near 
to  the  ocean." 

Immediately  before  the  Joint  High  Comniis-  Couimunicaliou  to  the  United  States'  Govern- 

sion    met   at  Washington   in   1898  the   United      Tf^^  °1L?T1°^^Q«  ^^i^'^'^'' '^'fff 
°  ot  the  19th  July,  1898,  and  Answer  of  that 

States'  Government  was  supplied  with  a  copy  of  Government. 
Lord  Salisbury's  despatcdi  of  the  19th  July,  189S, 
setting  forth  the  views  of  Her  Majesty's  Govern-  p.  l'U7. 
ment  upon  the  boundary  question.  This  despatch 
described  the  provisional  boundary  which  had 
been  agreed  ujion  at  the  head  of  Lynn  Canal  as 
being  more  than  ICO  miles  from  the  Ocean. 
Inasmuch  as  the  line  is   not   to   be  more  than 
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30  miles  from  the  ocean,  this  passage  was 
inconsistent  with  the  view  that  the  line  was 
to  pass  round  the  head  of  Lynn  Oanal.  But 
in  the  Memorandum  delivered  by  the  Govern- 
ment of  the  United  States  in  answer  to  this 
despatch  it  was  merely  stated  that  the  Report 
of  the  Joint  Commission  had  made  it  possible, 
in  accordance  witli  the  stipulations  contained 
in  the  Treaty  of  the  22nd  July,  1892,  to  pro- 
ceed to  consider  and  establish  the  boundary, 
and  that  the  Government  of  the  United  States 
would  expect  the  Joint  High  Commission  to  seek 
to  execute  this  stipulation  by  an  agreemeilt  as  to 
the  boundary  as  fixed  by  the  Anglo-Russian 
Treaty  of  1825,  and  the  American-Russian  Treaty 
of  1867.  It  appears,  therefore,  that  the  location 
of  the  line  was  accepted  as  being  an  entirely  open 
question  upon  the  true  interpretation  of  the 
boundary  Treaty. 

For  these  reasons  Great  Britain  submits  that 
none  of  the  actions  of  the  Parties  alleged  by  the 
United  States  was  accepted  as  taking  place  with 
reference  to  any  line  as  a  true  application  of  the 
Treaty,  but  that  the  line  with  reference  to  which 
it  is  contended  such  action  has  occurred  has  been 
throughout  regarded  as  theoretical  and  conjec- 
tural, awaiting  for  its  true  location  the  solution 
of  the  geographical  problems  involved. 
Manner  in  which  the  action  of  the  Parties  has  One  further  observation  has  to  be  made  with 
been  dealt  with  in  theUnited  States'  Case.      reference  to  the  manner  in  wliich  the  action  of 

the  Parties  has  been  dealt  with  in  the  Case  and 
Counter-Case  of  the  United  States.  Tlie  matters 
relied  upon  by  the  United  States  have  been  put 
forward  individually  instead  of  being  looked  at  as 
a  whole.  The  irfaps  showing  the  line  so  often 
referred  to  are  pointed  to  as  showing  that  the 
United  States  is  entitled  to  the  inlets.  Various 
incidents  and  expressions  are  collected  as  showing 
that  the  United  States  is  entitled  to  the  10-marine- 
league  limit  on  the  Stikeen.  A  number  of 
acts  are  alleged  as  proof  that  the  head^vaters  of 
Lynn  Canal  and  tJie  land  adjacent  are  in  United 
States'  territory. 
How  such  action  should  be  considered.  Such  points  cannot  be  appreciated  except  by 

the  light  of  the  Treaty  and  of  the  diplomatic 
action  of  the  two  Powers  interested. 

If,  as  contended  by  Great  Britain,  the  working 
out  of  the  Treaty  was  regarded  as  betw^een  the 
two  Governments  as  an  open  question  in  all  its 
aspects,  it  is  impossible  to  attribute  to  any  par- 
ticular action   or   course   of   action   in  or  with 
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reference  to  any  particular  place,  the  effect  of 
showing  an  interpretation  of  the  Treaty  pre- 
judging or  limiting  the  questions  to  he  solved. 

In  the  British  Counter-Case  the  action  alleged 
by  the  United  States  in  the  region  in  dispute  was 
examined  concurrently  with  the  diplomatic  cor- 
respondence, and  that  correspondence  has  been 
further  examined  in  this  argument. 

In  the  Counter-Case  of  the  United  States, 
however,  reference  is  made  to  statements  by 
public  men  in  Canada,  which  are  alleged  to 
throw  light  upon  the  position  taken  by  Great 
Britain.  A  statement  made  by  the  Hon.  Mr. 
Scott  has  already  been  referred  to  in  another 
connection ,  but  there  are  also  statements  by 
the  Hon.  Clifford  Sifton,  Minister  of  the  Interior, 
and  Sir  Wilfrid  Laurier,  the  Prime  Minister. 

The  point  for  which  these  statements  are 
referred  to  by  the  United  States  is  that  the  posses- 
sion by  the  United  States  of  Dyea  and  Skagway 
is  described  as  undisputed. 

If  the  text  of  these  statements  is  referred  to,  it 
will  be  seen  that  the  Ministers  in  question  were 
merely  pointing  out  that  the  possession  by  the 
United  States  Avas,  in  fact,  complete  at  the 
moment,  and  that  it  was  impossible  for  Great 
Britain  to  take  possession.  It  is  impossible  to 
read  into  these  statements  an  admission  that  the 
possession  was  regarded  as  precluding  the  ques- 
tion of  right. 

The  Minister  of  the  Interior  savs  : — 


How  such  action  is  considered  in  the  British 
Counter-Case. 


Statements  of  Canadian  Ministers  and 
Public  Men. 


"  I  believe  our  contention  is  that  Skagway  and  Dyea 
are  really  in  Canadian  territory,  but  as  the  United 
States  has  had  undisputed  possession  of  these  for  some 
time  past,  we  are  precluded  from  attempting  to  take 
possession  of  that  territory." 

The  two  statements  of  the  Prime  Minister 
referred  to  must  be  read  together ;  and  in  his 
first  statement  the  Prime  Minister  said  : — 


"The  advantages  of  the  route  by  the  Lynn  Canal 
were  that  it  was  shorter  and  more  direct  than  the  route 
by  the  Stikeen  River.  But  if  we  had  adopted  the  route 
by  the  Lynn  Canal,  that  is  to  say,  had  chosen  to  build 
a  railway  from  Dyea  l)y  the  Chilkat  Pass  up  to  the 
waters  of  the  Yukon,  we  would  have  to  place  the 
ocean  terminus  of  the  railway  upon  what  is  now 
American  teiTitory.  I  agree  with  the  statement 
which  has  been  made  on  the  floor  of  this  house  on 
more  than  one  occasion,  that  Dyea,  if  the  Treaty'  is 
correctly  interpreted,  is  in  Canadian  territory.     It  ought 
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to  be;  but  the  fact  is,  as  my  hou.  friends  know  very- 
well,  eveu  those  who  do  not  belong  to  the  legal  pro- 
fession, that  possession  is  nine  points  of  the  law ;  and 
even  though  by  the  letter  of  the  Treaty  Dyea  is  in 
Canadian  territory,  the  fact  remains  that  from  time 
immemoriid  Dyea  was  in  possession  of  the  Russians, 
and  in  18(57  it  passed  into  the  hands  of  the  Americans, 
and  it  has  been  held  in  their  hands  ever  since." 

In  his  second  statement  the  Prime  Minister 
pointed  out  that  when  tlie  American  authorities 
Avere  in  possession  it  became  manifest  to  every- 
hody  that  at  that  moment  Canada  couhl  not 
disunite  their  i)ossessiou,  and  tliat  before  their 
possession  could  be  disputed  the  question  must 
be  determined  by  a  settlement  of  the  question 
involved  in  tiie  Treaty. 

Upon  the  whole  of  the  materials  now  before 
the  Tribunal  Great  Britain  submits  tliat  when 
the  action  of  the  parties  is  looked  at  in  the  light 
of  the  diplomatic  communications,  and  regard  is 
had  to  the  character  of  the  line  depicted  on  the 
maps  with  wbicli  such  action  is  alleged  to  have 
corresponded,  it  cannot  be  said  that  any  effective 
understanding  has  been  proved  which  would  leave 
the  Tr-ibuual  to  give  any  other  construction  to 
the  Treaty  than  that  which  most  naturally  flows 
from  the  language  employed. 


SIXTH  QUESTION. 

The  Sixth  Question  put  to  tlie  Tril)unal  is 
somewhat  difficult  to  cmistrue.  It  is  in  tlie 
following  terms  : — 

"  If  the  foregoing  question  should  be 
answered  in  the  negative,  axd  is  the  ea'ent 

OF  THE  SUMMIT  OF  SUCH  MOUNTArNS  I'llOVlNG  TO 
BE  IN  PLACES  MORE  THAN  10  MARINE  LEAGUES 
FROM    THE    COAST,     SHOULD    THE     AVIDTH    OF    THE 

lisiere  WHICH  was  to  belong  to  Russia  be 
measured  (l)  from  the  mainland  coast  of  the 
Ocean,  strictly  so-called,  along  a  line 
perpendicular  thereto,  or  (2)  was  it  the 
intention  and  meaning  of  the  said  convention 
that  where  the  mainland  coast  is  indented 
by  deep  inlets  forming  part  of  the  terri- 
TORIAL WATERS  OF  Russia,  the  width  ok  the 
lisiere  w^as  to  be  measured  (n)  from  the  line  of 
[981]  K 
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THE  GENERAL  DIRECTION  OF  THE  MAINLAND  COAST, 
OR  (/))  FROM  THE  LINE  SEPARATING  THE  WATERS  OF 

THE  Ocean  from  the  territorial  waters  of 
Russia,  or  (c)  from  the  heads  of  the  aforesaid 

INLETS  V 


The  question  ouly  arises  if  Question  Five  is 
answered  in  the  negative,  that  is  to  say,  in  accorcl- 
auce  with  the  British  contention,  and  it  only 
arises  Avith  reference  to  tlie  10-marine-league 
limit.  Under  these  circumstances  the  question 
requires  the  Trihuual  to  decide  in  the  first 
place  whether  the  width  of  the  lisiere  is  to  be 
measured  from  the  mahiland  coast  of  tlic  ocean, 
strictly  so-called,  along  a  line  jierpeudicular 
thereto.  In  ansAver  to  this,  Great  Britain  con- 
tends that  the  width  of  the  lisiere  should  be 
measured  from  the  line  of  the  general  trend  of 
the  coast  of  the  ocean,  strictly  so-called,  along  a 
line  perpendicular  to  such  general  trend,  repro- 
ducing such  windings  of  the  coast  as  may  be 
fairly  said  to  modify  the  general  trend  and  are  of 
such  dimensions  as  admit  of  being  reproduced 
by  a  line  drawn  10  marine  leagues  inland  as 
contemplated  by  the  Treaty. 

The  arguments  in  support  of  this  view  are 
those  Tvhich  have  been  put  forward  in  answer  to 
Question  Five,  from  which  the  conclusion  above 
stated  naturally  follows. 

The  second  branch  of  the  Sixth  Question  con- 
templates the  Case  in  Avhich  the  mainland  coast 
is  indented  by  deep  inlets  forming  part  of  the 
territorial  waters  of  Russia,  and  specifically  asks 
the  Tribunal  how  the  line  is  to  be  measured 
Adhere  such  inlets  occur.  But  tliis  branch  of  the 
question,  like  the  other,  only  arises  if  Question 
Five  is  answered  in  the  negative  and  in  the 
event  of  mountains  failing  to  afford  a  boundary. 

The  answer  suggested  by  Great  Britain  is  that, 
where  inlets  occur,  forming  part  of  the  territorial 
waters  of  the  Power  owning  the  shores  on  either 
side  (which  Power  at  the  mouth  of  the  inlet  upon 
the  coast  would  l)e  Russia,  but  may  be  either 
Russia  or  Great  Britain  higher  up  the  inlet),  the 
width  of  the  lisiere  is  to  be  ascertained  from  the 
course  Avliich  a  line  giving  effect  to  the  general 
trend  of  the  mainland  coast  would  follow  in 
crossing  the  inlet ;  the  coast-line  being  regarded 
as  carried  across  the  mouth  of  the  inlet  from 
headland  to  headland,  and  the  10  marine  leagues 
inward  being  measured  on  the  same  principle  as 
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Three  Alteniativi's  siiggt-sted  by  tliis  Qiiustion, 


The  last  one  contnidicts  tlie  hypothesis  on 
which  tlif  Question  is  put. 


Tlic  two  otlier  Alternatives  are  substantially 
the  same. 


the   3   mariue    leagues   of    territorial    Avater   is 
measured  outwards. 

The  authorities  to  which  Great  Britain  refers, 
in  sujjport  of  this  view,  are  set  forth  at  some 
length  in  the  British  Counter-Case,  and  it  is  not 
proposed  to  reproduce  them  here,  especially  as 
it  is  not  anticipated  that  the  general  doctrine  of 
international  law,  as  there  stated,  is  disputed  by 
the  United  States. 

The  Sixth  Q,uestion  suggests  three  alternative 
systems  of  measuring  the  line  in  the  events  pre- 
supposed, viz.,  (a)  from  the  line  of  the  general 
direction  of  mainland  coast ;  (b)  from  the  line 
separating  the  waters  of  the  ocean  from  the 
territorial  waters  of  Russia;  (c)  from  the  heads 
of  the  inlets. 

With  regard  to  the  last  alternative,  this  seems 
to  Great  Britain  to  contradict  the  hypothesis  on 
which  the  question  itself  is  put,  namely,  that  the 
Fifth  Question  is  answered  in  the  negative.  As 
revealed  by  the  argument  already  adduced  in 
answer  to  Question  Five,  Great  Britain  contends 
that  the  line  is  not  to  be  measured  from  the 
heads  of  the  inlets,  because  they  are  not  upon  the 
coast  or  upon  the  ocean. 

With  regard  to  the  other  two  lines  indicated  in 
the  question,  namely,  the  line  of  the  general 
direction  of  the  mainland  coast  and  the  line 
separating  the  waters  of  the  ocean  from  the  terri- 
torial waters  of  Russia,  Great  Britain  conceives 
that  these  are  substantially  the  same,  the  terri- 
torial waters  referred  to  being  such  as  break 
through  the  line  of  the  coast.  The  Treaty,  how- 
ever, refers  to  the  coast  and  in  the  supposed  case 
of  waters  inside  the  general  line  of  the  coast,  but 
not  territorial,  the  line  from  which  the  width  of 
the  lisicre  would  have  to  be  measured  would  be  the 
coast-line  and  not  the  limit  of  tcrritoi'ial  waters. 


SEVENTH  QUESTION. 

The  Seventh  Question  is — 


'•  What,  if  any  exist,  are  the  mouktaiks 
beferbeu  to  as  situated  parallel  to  the 
COAST,   weicn    mountains,   when  within   10 

MARINE   LEAGUES    OF    THE   COAST,  ARE    DECLARED 
TO  FORM  THE  EASTERN  BOUNDARY  "  ? 
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As  already  pointed  out  in  tlie  British  Counter-  J^JJ^j'^p^g^^*^'' 
Case,  the  British  case   is  that   such  mountains 
exist,  and  that  the  description  is  satisfied  by  those 
indicated  on  the  map,  and  referred    to  and  set  |J' ;J^'.^ '    ''^^' 
forth    in    the    decLaration     and     statement     of  n.id.,  p.  83,  British 
Mr.  W.  F.  King,  British   Commissioner  on  the  •^,Pl^,"'  ^^^^ 
International    Survey  under  the   Convention  of  British  App.  1, 
1892,    subject    to    the    reservation     that    this  i:>.-M)7.  ct  m,. 
suggested    line  is   not   put  forward  as  showing 
throughout    the   only    possible   way   of  giving 
effect  to  the  British  contentions,  but  that  it  is 
susceptible  of  any  variations  in  detail  which  may 
commend   themselves    to   the   Tribunal   on   ex- 
amining the  topographical  conditions  met  with 
in  tracing  the  line. 


THE  UNITED   STATES'  CONTENTION. 

The    United    States'   Case,   on   the   contrary,  Unitod  States- 
contends :—"  That   there   is   not   at    any    point    '''''•  !'• 
within  10  marine  leagues  of  tide  water,  between 
the  head  of  Portland  Canal  and  the  141st  degree 
of  longitude  west  of  Greenwich,  the  whole  or  any 
part  of  a  continuous  range  of  mountains  parallel 
with  the  sinuosities  of  the  coast  and  extending 
from  Portland  Canal  to  the  said  141st  degree  of 
longitude  ;  and  therefore  the  width  of  the  lisiere, 
above  described,  is  not   limited   by  a  boundary 
line  along  the  summit  of  such  range,  but  solely  by 
the  agreed  distance  of  10  marine  leagues  from  tide 
water,"  and"requests  the  Tribunal  to  answer  and 
decide  that  such  mountains  do  not  exist  withm  ^.j^j^^^,  y^j^^^g' 
10  marine  leagues  from  the  coast."  Case,  p.  106. 

The  line  of  demarcation  is  accordingly  drawn 
from  the  point  situated  on  "  the  56th  parallel  of 
north    latitude;    thence    northwesterly,    always  United  States' 

1    4.1        Case,  p.  lOo. 

10  marine  leagues  from  tide  water,  around  the 

head   of    Lynn    Canal;    thence    westerly,   still 

following  th(!  sinuosities  of  the  coast  at  a  distance  Atlas  of  United 

therefrom  of  10  marine  leagues,  until  the  line  |^^"^^  ^^'"^'    ^^^ 

intersected  the  141st  meridian  of  longitude  west 

of  Greenwich." 

The    United     States,   therefore,    discards    the       tIic  Ui.iLed  States  aismuls  the  laountaiu 
mountain  boundary  altogether,  and  draws  a  line  h.iuu^uj. 

of  demarcation  in  the  interior  of  the  continent 
at  a  distance  of  10  marine  leagues  from  tide- 
water at  the  heads  of  inlets,  and  at  no  point 
influenced  by  the  existence  of  mountains. 

Before  again  discussing  the  British  contention 
and  the  line  drawn  in  accordance  with  it,  it  may 
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The  Negotiations  and  the  10-league  limit. 

British  Case,  .Vjip., 
p.  113 


Ibid.,  p.  131. 


Tho  mountain  boundary  ttiid  liie  limiting  lin 


Ema.sculating  tho  Treaty. 


be  well  to  compare  the  line  as  drawn  by  the 
United  States  with  tho  intentions  of  the  negotia- 
tors, as  expressed  in  the  correspondence  and  finally 
in  the  Treaty,  to  show  in  how  many  ways  it  con- 
flicts with  the  Treaty  requirements,  and  to  indi- 
cate some  consequenees  necessarily  involved  in 
the  repudiation  of  the  possibility  of  a  mountain 
boundary. 

The  negotiations  on  tliis  point  are  absolutely 
clear.     'Mv.  G.  Canning's  letter  of  the  Sth  Decem- 
ber to  Mr.  Stratford  Canning,  and  Count  NesseV 
rode's  letter  to  Count  Lieven,  inclosing  the  Treaty, 
after  it  had  been  signed,  are  all  the  evidence  that 
is  necessary.     "  The  Russian  Plenipotentiaries," 
wrote  Mv.  Canning,  "propose  to  withdraw  entirely 
the  limit  of  the  lisihe  on  the  coast  which  they 
themselves  were    the  first    to  propose,  viz.,  the 
summit  of  the  mountains  which  run  parallel  to 
the  coast,  and  which  appear,  according  to  the 
map,  to  follow  all  its  sinuosities,  and  to  substitute 
generally   that  Avhich  we    only  suggested   as  a 
corrective  of  their  first  proposition.     We  cannot 
agree  to  this  change."     "The  Emperor,"  wrote 
Count  Nesselrode,  "  would  have  found  it  more 
mutually  just,  more  equally  advantageous,  if  the 
natural  frontier  formed  by  the  mountains  border- 
ing the  coast  were  adopted  by  both  parties  as  the 
invariable  line  of  demarcation.     England  Avould 
have  gained  thereby  wherever  those  mountains 
were  less  than  10  marine  leagues  from  the  sea ; 
Russia,  wherever  that  distance  was  greater.  .  .  . 
However,  Mr.  Stratford  Canning  having  declared 
that   his   instructions    did    not    permit    him    to 
entertain  the  wishes  Avhich  wo  had  expressed  to 
him  on  this  point,  the  Emperor,  in  order  to  giv(! 
His  Britannic  Majesty  a  last  proof  of  his  friendly 
feelings,  authorized  us  to  sign  the  act  in  question, 
such  as  I  have  the  honour  to  transmit  it  to  your 
Excellency." 

It  is  clear  then,  not  only  that  the  mountains 
were  to  constitute  the  boundary  within  the  10- 
leagiie  distance  from  the  coast,  but  also  that  the 
10-league  limit  was  employed  not  as  a  boundary 
generally,  but  as  indicating  the  extreme  distance 
beyond  which  the  mountain  boundary  should  not 
1)0  followed. 

The  very  concession,  therefore,  which  England 
stood  out  for,  which  Russia  regretfully  conceded, 
and  which  was  finally  embodied  in  all  solemnity 
in  the  Treaty  itself,  vanishes  into  thin  air  under 
the  L'uited  States'  method  of  drawing  the  line 
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of  demarcation.  It  has  renewed  tlie  attempt, 
abortive  in  the  Russian  ease,  "  to  substitute 
generally  that  which  Ave  only  suggested  as  a 
corrective  of  their  first  proposition,"  and  has 
put  forward  a  contention,  which  is  not  only 
opposed  to  tlie  terms  used  by  tlie  negotiators, 
but  which,  if  successful,  would  effectually  wipe 
out  one  of  the  most  important  stipulations  of  the 
Treaty. 

The  repudiation  of  the    mountain   boundary,  Drawing  the  lO-league  line. 

and  consequent  obliteration  of  a  most  important  

portion  of  the  Treaty,  does  not  get  rid  of  the 
stipulation  as  to  the  manner  in  which  the  line  of 
demarcation  must  necessarily  be  drawn.  When- 
ever recoui-se  is  to  be  had  to  the  10-marine- 
league  line  as  constituting  the  boundary  or 
any  portion  of  it,  it  is  to  be  "  a  line  parallel 
to  the  windings  of  the  coast,  and  which  shall 
never  exceed  the  distance  of  10  marine  leagues 
therefrom."  This  is  an  unambiguous  and  im- 
perative demand  made  by  the  Treaty,  a  condition 
from  which  escape  is  impossible  so  long  as  the 
Treaty  continues  to  exist. 

In  the  United   States'  Case,  the  line  is  stated  How  tlie  United  States  claims  to  draw 

to  l)e  drawn  at  a  distance  of  10  marine  leagues  ^^^^  ^'"^• 

from  tide-water  at  the  heads  of  inlets,  and  at  the 
same  time  "  northwesterly,  iilways  10  marine  United  States' 
leagues  from  tide  water,  around  the  head  of  ^^^^'  P"  ^'^^' 
Lynn  Canal ;  thence  westerly,  still  following  the 
sinuosities  of  the  coast  at  a  distance  therefrom  of 
10  marine  leagues,  until  the  line  intersected  the 
141st  meridian  of  longitude  west  of  Greenwich." 
As  a  matter  of  fsict,  the  line  is  not  so  drawn,  and 
could  not  by  any  possibility  be  drawn  10  marine 
leagues  from  tide-water  at  the  head  of  Lynn 
Canal,  and  at  the  same  time  at  an  equal  distance 
from  the  sinuosities  of  the  coast. 

This    proposition    can    be    discussed   without  What  are  Sinuosities  ? 

entering  upon  a  minute  consideration  of  what  is 
and  what  is  not  "coast"  within  the  meaning  of 
the  Treaty.  If  Lynn  Canal,  which  penetrates 
the  Continent  a  distance  of  75  nautical  miles, 
is  a  sinuosity  of  the  coast,  the  windings 
in  the  great  general  trend  of  the  coast  of 
the  ocean  are  sinuosities  also.  The  jiro- 
vision  of  the  Treaty  is  that  the  line  of  demar- 
cation shall  be  parallel  to  and  at  no  greater 
distance  than  10  marine  leagues  from  all  the 
sinuosities  of  the  coast.  In  other  words,  it  is  not 
to  run  parallel  to  and  at  a  distance  of  10  marine 
leagues  from  such  sinuosities  only  as  the  United 
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Inconsistency  shown  in  diviwinjj;  United 
States'  line. 


How  it  has  been  drawn. 


The  conditions  not  observed. 


Xo  attempt  to  parallel  coast  of  Ocean. 


No  attempt  to  parallel  shores  of  Inlets. 


States  chooses  to  select.  How  can  a  Hue  drawu 
]0  marine  leagues  inland  from  tide-water  at  the 
head  of  Lynn  Canal  be  just  10  marine  leagues 
distant  from  the  sinuosities  of  the  Ocean  coast 
itself,  which  is  confessedly  35  leagues  distant 
from  the  line  in  question  r  And  how  can  it 
be  claimed  that  a  line  parallel  to  the  east  coast  of 
Lynn  Canal  is  also  parallel  to  the  Ocean  coast 
between  Lynn  Canal  and  Taku  Inlet,  a  coast  ex- 
tending in  a  direction  almost  at  right  angles  to  it  ? 

TIow  impossible  it  would  be  to  draw  such  a  line 
is  well  exemplified  by  the  line  on  Map  2  of  the 
Atlas  accompanying  the  United  States'  Case. 
Throughout  the  whole  length  of  the  line  there 
di'awn  it  is  possible  to  find  only  one  or  two  points 
which  are  not  more  than  10  marine  leagues  from 
the  windings  of  the  ocean.  A  line  drawn  from 
Juneau  perpendicular  to  the  shore  line  to  the 
United  States'  line  of  demarcation  measures 
17  marine  leagues  in  length  ;  the  shortest  line  i.s 
15  leagues.  Stephens  Passage,  at  Taku  Harliour, 
is  16|^  leagues  from  the  line  ;  Cape  Faushaw  is  at 
the  same  distance ;  and  a  line  fi*oni  the  coast  of 
the  continent  at  oQ"^  north  latitude,  by  its  shortest 
course,  must  be  carried  16^  leagues  inland  to  tlni 
boundary-line.  Cape  Spencer,  at  its  nearest 
point,  is  26  leagues  away ;  along  a  line  at  right 
angles  to  the  ocean  coast  north-westerly  fron;  the 
Cape,  it  is  distant  31  leagues ;  while  a  line  drawn 
midway  between  the  two  directions  measures 
39  leagues.  Similarly  a  line  drawn  from  Point  Cou- 
verden  at  the  south-west  entrance  of  Lynn  Canal 
to  the  line  of  demarcation  measures  36  leagues. 

Scaled  with  a  rotameter  on  the  map,  the 
United  States'  lirni  from  the  point  on  the  56°  of 
north  latitude  to  the  lll^  of  longitude  is  al)out 
540  miles  in  length,  and  yet  througliout  this 
whole  distance  it  comes  within  10  marine  leagues 
of  the  coast  of  the  great  ocean  at  no  more  than 
tliree  points. 

It  cannot  be  pretended  that  such  a  line  is  at 
all  points  10  marine  leagues  distant  from  the 
windings  of  the  coast. 

If  the  sinuosities  of  the  coast  generally  were 
to  be  disregarded,  and  the  direction  and  distance 
of  the  line  were  to  be  determined  only  with 
regard  to  the  shores  of  Lynn  Canal  and  other 
fjords  penetrating  the  interior,  tliis  even  has  not 
been  done.  It  has  been  drawn  at  a  distance  of 
10  marine  leagues  from  tide-water  at  the  head 
of  Lynn   Canal,  but  while  a  line  can  bo  drawn 
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at  a  distance  from  a  point  it  cannot  be  drawn 
jiarallel  to  a  point.  And  yet,  if  the  shores  of 
inlets  are  in  reality,  as  is  contended  in  the 
United  States'  Case,  the  coast  of  the  ocean,  why 
is  not  the  10-marine-league  line  drawn  at  that 
distance  from,  and  parallel  to,  the  east  and  west 
shores  of  Lynn  Canal,  and  parallel  to  the 
shores  of  the  other  inlets  ?  At  no  point  of  its 
course  is  this  done.  The  Avindings  of  the  shores 
of  the  inlets  equally  with  the  windings  of  the 
coast  of  the  ocean  are  completely  ignored,  and  a 
l)oundary  flung  far  inland,  parallel  to  nothing, 
and  at  10  marine  leagues  distant  from  "  tide- 
Avater,"  although  tide-water  is  not  mentioned  iu 
any  part  of  the  Treaty,  from  beginning  to  end. 

It  is  not  surprising  that,pursuing  such  methods,  The  result, 

the  United  States  is  able  to  lay  claim  to  a 
"  uniform  "  lisiere,  32,000  square  miles  in  area, 
whereas  even  in  the  absence  of  a  mountain 
boundary  no  such  area  could  be  contended  for. 
This  can  easily  be  made  plain.  The  line  of  rear 
boundary,  even  as  drawn  by  the  United  States, 
has  been  shown  to  be  about  540  nautical  miles, 
or  rather  less  than  630  statute  miles  in  length. 
The  utmost  width  of  the  lisiere  in  the  absence  of 
a  mountain  boundary  would  be  rather  less  than 
35  statute  miles.  The  total  area,  therefore, 
would  not  exceed  22,050  square  miles.  Yet  in 
the  Counter-Case  of  the  United  States  the 
acknowledgment  is  made  that  the  line  of 
demarcation  has  been  so  drawn  as  to  allow  a 
lisiere  of  about  32,000  square  miles,  that  is,  nearly  United  States' 
10,000  square  miles,  or  50  per  cent.,  more  than  p^gg*^""'^'''''^' 
would  belong  to  them  on  the  l)asis  of  a  line  drawn 
parallel  to,  and  at  a  distance  of  10  marine  leagues 
from  the  rear  l)oundary. 


Strangely  enough,  in  complete  opposition  to  the  Iiiconsistciuy  between   United  States'  pri>scBt 
,.^  "   i    P  1    ii       TT    -J-    1   a4■^^-^^         Cdiiteiitiiin  and  its  evidi-nce  in  favour  «f  a. 

contimtions  now  put  forward,  the  United  States,      ^^^^^^^^-^^  boundary. 

throughout  its  Case  and  Counter-Case,  has  made  

every  possible  effort  to  establish  a  mountain 
boundary  as  the  real  line  of  demarcation.  How 
absolute  is  the  inconsistency  between  the  United 
States'  contention  and  the  evidence  offered  in  the 
Case  and  Counter-Case,  will  appear  from  the  fol- 
lowing references : — 

Lieutenant   Schwatka,    United    States'    army,         I.ieuUM.ant  Sehwaika's  rewnuaissance. 
whose  military  reconnaissance,  made  in  1883,  is  Suited  states" 
published  as  part  of  the  United  States'  Counter-  (■ounter-t'ase, 

J  i  A  pp.,  p.  89. 

Case,  says — 
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"  The  fact  that  the  country  beyond  Pen-icr  Pass " 
(Chilcoot  Pass)  "  in  the  Kotusk  Mountains,  Hes  in 
British  ten-itoiy  (as  shown  by  our  astronomical  obser- 
vations and  other  geographical  determinations  when 
brought  back  and  worked  out)  lessens  the  interest  of 
this  trail  beyond  the  pass  to  the  military  authorities  of 
our  Government." 


Brigadier-General  Howard's  Report 


Brigadier-General  Howard  iu  his  Report  to 
Cuited  States'  ^^^*^  Assistant  Adjutant-General,  Head-quarters 
Case,  App.,  p.  360.  Military  Division  oi"  tlie  Pacific,  on  his  tour  in 

Alaska  in  1875,  says   of  the   boundary  on  the 

Stikeen — 

"  Some  of  our  shrewd  frontiersmen  say  that  it  is  not 
10  marine  leagues  from  the  sea,  as  it  should  be,  thei-e 
being  really  doubt  as  to  the  summit  of  the  coast  i-ange 
of  mountains." 


Eeport  of  Acting  Secretary  of  tlie  Navy, 
April  G,  1903. 

United  States' 
Ca.se,  App.,  p.  361. 


The  Acting  Secretary  of  the  Navy  in  his  Report 
to  the  Secretary  of  State,  the  6th  April,  1903, 
states  that  the  naval  officials 

"  Frequently  dispatched  armed  parties  up  the  Chilcoot 
and  Chilcat  rivers  and  to  the  moiintain  passes  beyond 
the  head  of  the  inlets  of  Lynn  Canal." 


Mr.  Ball's  Eeport  to  Mr.  Bayard. 

['nited  States' 
Counter-Case, . 
App.,  \).  95. 


Mr.  W.  H.  Dall,  A.M.,  in  his  Eeport  to 
Mr.  Bayard,  the  ]3th  February,  1*^88,  speaks 
of— 

"  The  transit  of  British  miners  from  the  coast  over, 
for  instance,  the  Chilkoot  portage  for  the  purpose  of 
mining  in  British  territory." 


Tieutenant-Commauder  Newell's  Eeport,  1887. 


United  States' 
Case,  App., 
p.  392. 

Lieutenant  McCrackin's  Eeport. 


United  States' 
Case,  App..  p  393. 


On  tlie  16th  June,  1887,  Lieutenant- Com- 
mander Newell  complalftied  to  tlie  Seei-etary  of 
the  Navy  of  tlie  Stick  Indians,  inhabiting  the 
interior,  who  "  are  British  subjects,"  coming  into 
United  States'  territory  for  the  purpose  of  packing 
over  the  trails.  "  It  would  be  better,"  lie  writes, 
"  if  they  confined  themselves  to  their  own  terri- 
tory w'hich  begins  at  the  summit  of  the  divide." 

Lieutenant  MeCrackiu  on  board  the  "  Piiita  " 
twice  refers  to  the  same  boundary  in  his  Report 
to  Lieutenant-Commander  Newell  in  describing 
his  trip  over  the  Chilcoot  trails.  Of  the  summit 
of  the  Chilcoot  Pass,  he  says — 

"  As  this  summit  is  the  liighest  land  on  the  trail 
between  the  Taiya  Inlet  and  the  Yukon  River,  it  is 
probably  on  the  boundary-hne  between  Alaska  and 
British  America,  so  the  party  did  not  go  beyond  it, 
except  to  look  at  Crater  Lake,  which  is  not  all  visible 
from  the  very  summit." 

[981]  '  L 
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Later  in  the  same  Report  he  says — 

•'  The  Chilkoots  do  not  appear  to  be  auxious  to  pack 
beyond  the  summit,  and  it  would  seem  proper  for  the 
Stick  Indians,  who  are  British  subjects,  to  do  the 
packing  on  their  own  territory,  and  confine  themselves 
to  their  own  side  of  the  mountains." 

An   affidavit  is   printed  from  William  Moore  Mr.  Moore's  depositions. 

TN'ith    reference    to    the     Ogilvie    expedition,    in  ^^.^^^^  ^^^^^^, 

which  he  states  that—  Case.  App., 

pp.  414,  415. 

"  By  orders  of  the  Navy  Department  at  Washington, 
the  United  States'  gunboat  'Pinta'  accompanied  the 
expedition  from  Haines  Mission  on  Lynn  Canal  to  the 
head  of  Lynn  Canal,  and  there  remained  until  the 
Ogilvie  expedition  had  safely  passed  over  the  summit  of 
Chilkoot  Pass,"  and  that  the  commander  of  the  "  Pinta  " 
accompanied  said  expedition  to  the  head  of  Lynn  Canal 
"  under  instructions  from  the  Navy  Department  of  the 
United  States,for  the  purpose  of  assisting  said  expedition 
from  the  shores  of  the  head  of  Lynn  Canal  past  a  point 
on  t"he  crest  of  the  mountains  north  of  the  head  of  Lynn 
Canal." 

He  further  alleges,  on  oath,  that  during  all  the  United  States' 
time  of  his  residence  at  Skagway  all  property  Case,  App.,  p.  416. 
rights  had  been  treated  as  subject  to  United 
States'  jm-isdictiou,  as  far  "  as  the  passes  of  the 
mountains,"  and  that  all  litigation  had  been 
determined  by  United  States'  Courts  "  on  the 
shore  of  Lynn  Canal  or  north  as  far  as  the  passes 
of  the  mountains." 

Similar  statements  are  made  in  his  formal  ihid.,  p.  417. 
deposition  with  regard  to  the  exercise  of  authority 
by  the  officials  of  the  United  States'  army,  "  as 
far  as  the  passes  north  of  Skagway  and  Dyea," 
and  it  is  averred  that  British  officials  at  no  time 
attempted  to  assert  jurisdiction  "at  any  point 
South  of  the  passes  in  the  mountains  north  of 
Dyea  and  Skagway  Bay." 

Robert  Wrio-ht,  a  citizen  of  the  United  States,        Evidence  of  Eobert  Wright,  Joseph  Can, 
rtuoKit  vviioiii-,  ^  T)on-a-wak,  Armstrong,  and  Clarke. 

resident  at  Dyea,  makes  similar  and  even  more  

detailed  statements  on  oath  with  regard  to  the  United  States' 

exercise  of  all  branches  of  jurisdiction  by  the  pp'424'42'5. 

United  States,  "  as  far  north  as  the  summit  of 

the  mountains  north  of  Skagway  Bay  and  Dyea," 

and  points  out  that  the  pursuit  of  William  Leak 

up   the   Chilcoot   Pass    was   abandoned    at    the 

summit.     Ue  adds  that  he  had  never  known  of 

the  exercise  of  British  authority  nearer  "  than  a 

point  inland  beyond  the  summit  of  the  moun- 
tains." 
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Similar  evidence  in  United  States 
Counter-Case,  p.  219. 


The  resulting  inconsistency. 


United  btates  Josei)h  CaiT  s  aflfidavit  IS  printed  to  prove  a 

Case,  App.,  ••!•/...  ,    • 

pp.  426,  i-27.  similar  series  oi  tacts,  care  being  taken  to  again 

draw  the  line  of  jurisdiction  "at  the  summit  of 

the  passes  of  the  mountains  north  of  Dyea  and 

Skagway,  Alaska." 

Ibid.,  p.  427.  It  is  thought  necessary  by  the  United  States 

to  publish  an  affidavit  by  Don-a-wak,  a  Chief  of 
the  Chilkats,  to  prove  that  he  and  his  people 
from  1867  onwards  had  recognized  the  authority 
of  the  United  States  "at  least  as  far  as  the 
summit  of  the  mountains  from  the  heads  of  the 
various  inlets." 

Il)id.,  pp.  432-4.'5G.  Edward  Armstrong  and  E.  B.  Clark  relate  on 
oatli  and  with  great  detail  .similar  acts  of  juris- 
diction "  as  far  inland  therefrom  as  the  summits 
of  the  passes  of  the  mountains." 

In  the  United  States'  Counter-Case,  even  as 
late  as  the  27th  March,  1903,  Mr.  Sol  Eipinski, 
United  States'  Commissionoi-  at  Haines,  is  called 
to  give  evidence  on  oath  to  the  same  effect : — 

•'  During  all  my  residence  in  Alaska,"  he  says,  "  all 
notices  of  location,  evidences  of  title,  and  the  means  of 
enjoyment  of  rights  have  been  evidenced,  claimed,  and 
pi'otected  under  and  by  virtue  of  the  laws  of  the 
United  States  ;  and  all  records  in  reference  to  titles  or 
interests  in  lands  or  other  property  have  been  made  in 
accordance  with  and  under  the  jurisdiction  of  the  laws 
of  the  United  States  in  the  country  adjacent  to  said 
bodies  of  water  as  far  as  the  summit  of  the  passes 
adjacent  to  said  bodies  of  water." 

It  is,  therefore,  evident  lliat  tliroughout  the 
United  States'  Case  and  Counter-Case  every  eflfort 
jDossible  lias  been  made  to  prove  that  British 
jurisdiction  began,  and  United  States'  jurisdiction 
ended  at  the  summit  of  the  Chilcoot  Pass,  the 
"  Crete  "  of  the  mountain  boundary.  To  accom- 
plish this,  reports  of  officers  of  the  army  and 
navy,  letters  and  affidavits  of  officials  of  the 
various  branches  of  the  public  service,  and  of 
citizens  who  have  lived  for  varying  periods  in 
the  neighbourhood  of  Lynn  Canal,  and  depositions 
of  Indian  Chiefs  even,  have  been  collected  with 
great  care,  and  printed  as  a  substantive  part  of 
the  United  States'  Case  for  the  consideration  of 
the  Tribunal.  The  material  in  many  cases  has 
been  put  in  the  solemn  form  of  sworn  depositions. 
Indeed  it  is  safe  to  say  that  more  industry  has 
been  evinced  in  the  attemjjt  to  show  that  a 
mountain  boundary  forms  the  division  between 
British  and  United  States'  territory  than  to  es- 
tablish any  other  branch  of  the  United  States' Case. 
[981]  L  2 
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Eepeatecl  appeals  are  made  to  the  line  of  demar- 
cation as  fixed  by  the  practice  of  United  States' 
officers,  officials,  and  citizens,  and,  on  examination, 
that  line  proves  to  he  the  mountain  boundai7. 

The  Tribunal  is  now  asked  to  answer  Question        Consequent  repudiation  of  United  States' 
Seven  by  deciding  that  "  such  mountains  do  not  es  imony. 

exist  within  10  marine  leagues  from  the  coast." 
The  mountain  boundary  is  rejected,  and  it  is 
sought  to  draw  the  line  of  demarcation  10  marine 
leagues  from  the  head  of  Lynn  Canal,  many 
leagues  in  the  interior  beyond  the  summit  of  the 
ChilcGot  and  White  Passes.  The  rejection  of  the 
mountain  boundary,  therefore,  involves  the  re- 
pudiation of  al)  the  reports  and  depositions  above 
referred  to,  and  of  a  great  portion  of  the  evidence 
put  forward  oF  alleged  United  States'  occupation. 

Not   only    has  a    great  mass  of  the  evidence  And  necessary  repudiation  of  United  States' 
,      ,       , .          1    1  i           1                        evidence  afforded  by  Slaps. 
of  American  occupation  to  be  discarded  to  make  

way  for  the  novel  contention  now  put  forward  by 

the  United  States,  but  most  of  the  cartographical 

evidence,  upon  which  so  much  stress  is  laid,  has, 

for  this  purpose,  to  be  discarded  as  Avell.   Tbrough- 

out   the   United  States'  Case  and  Counter-Case 

repeated  appeals  are  made  to  tbe  testimony  of  the 

maps,  and  great  weight  is  sought  to  be  attached  to 

the  so-called  evidence  which  they  afford.     "  The 

boundary  of  the    ceded  territory  as  claimed  by 

Russia,  and   accepted  by  the  United  States,"  it  United  States' 

is  said,  "  was  recognized  by  all  cartographers  and     ''^'''  P" '  * 

geographical  writers."     "The  universal    method 

followed    by     cartographers    in     drawing     the 

boundary  line   at  10  marine    leagues   from  the 

shore  of  the  mainland  shows,"  it  is  said,  "  that 

it    was    their   opinion    that   no    dominant  range 

existed  between  tliat  line  and  the  sea."     And  in 

the  Counter-Case  vigorous  reference  is  made  "  to 

the    universal    understanding   by    cartographers 

and  by  Governments  for  75  years." 

An  examination  of  the  various  maps  cannot 
fail  to  show  that  no  such  unanimity  exists. 
Brue's  Map,  published  at  Paris  in  1833,  shows  Atlas,  United 
the  boundary-line  following  the  crest  of  the  Ma^^o^Ts.' 
mountains  all  the  Avay  from  Portland  Canal  to 
Mount  St.  Elias,  with  the  exception  of  a  short 
break  from  Mount  Pairweather  north. 

Greenhow's    Map,  published  in   Philadelphia,  Ibid..  Map  \o.  if,. 
1844,  makes  the  boundary-line  follow  mountains 
the  Avhole  way  from  Portland  Canal,  past  Mount 
St.  Elias,  to  the  141st  meridian. 

In  De  Mofras'  Map,  Paris,  1844,  the  boundary  jbid..  Map  No.  16. 
is   made   to    extend    along   a    line  of  mountain 
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Atlas,  Uiiitefl 
States'  Coumer- 
Case.  Map  No.  40. 


British  Case, 
Atlas,  Maj)  No.  28. 


Ibid.,  Maps 
Nos.  29  and  30. 


Atlas,  United 
States'  Counter- 
Case,  Map  No.  44, 


Ibid.,  Map  No.  45. 


Ibid.,  Map  No.  47, 


United  States 
€ounter-Case, 
App.,  p.  248. 


Atlas,  United 
States'  Case, 
Map  No.  12. 


summits  for  the  whole  length  of  the  lisiere,  except 
between  Portland  Canal  and  Stikine  River. 

Part  of  IMap  of  Manitoba,  Keewatin,  British 
Columbia,  &c.,  Montreal,  1880,  shows  a  con- 
tinuous moimtain  boitndary,  and  a  line  drawn 
along  its  crest  from  Portland  Canal  until  the 
line  leaves  the  map. 

!Map  of  Alaska  accompanying  report  of  Ivan 
Petroof,  United  States'  Special  Agent,  Tenth 
Censtis,  1880,  shows  the  line  following  mountain 
summits  all  the  way. 

The  Petroof  maps  of  1882  also  show  the  line 
following  mountains,  except  where  it  crosses 
Lynn  Canal. 

Part  of  Map  of  British  Columbia,  plate  72, 
Stanford's  Atlas,  1887,  shows  a  line  drawn  aloug 
the  crest  of  a  mountain  boundary  through  a 
considerable  portion  of  the  iisiere. 

The  Map  from  Keith  Johnston's  Royal  Atlas, 
1894,  also  has  a  mountain  boundary  along  a 
great  part  of  the  lisiere. 

In  part  of  Map  of  British  Columbia,  plate  39  E 
of  Black's  General  Atlas,  1898,  the  boundary- 
line  is  again  drawn  along  the  crests  of  mountain 
chains  and  masses  nearly  all  the  way. 

In  the  Appendix  to  the  United  States'  Counter- 
Case,  a  list  is  printed  of  maps  wliich  are  to  be 
produced  before  the  Tribunal.  On  Philips' 
Imperial  Atlas  of  the  World,  London,  1890, 
"  the  line  is  drawn  quite  close  to  Lynn  Canal, 
apparently  upon  the  summits  of  the  mountains 
rising  directly  from  the  sea  " 

In  a  very  large  proportion  of  the  Maps  pub- 
lished in  support  of  the  United  States'  Case,  only 
one  or  two  mountains  are  represented  as  accur- 
ately located.  And  in  these  cases  the  line  is 
almost  invariably  deflected  to  pass  through  them. 
The  United  States'  line  as  now  drawn  passes 
10|^  marine  leagues  to  the  rear  of  Mount  I'air- 
weather.  A  reference  to  tlie  maps  Avhich  are  said 
to  support  this  method  of  demarcation  will  shoAv 
the  boundary  deflecled  to  Mount  Fair  weather, 
10|  leagues  nearer  the  coast,  on  the  following : — 

12.  Part  of  A.  Arrowsmith's  Map  of  North 
America,  published  in  1795,  and  revised  in  1833. 

14.  Part  of  "  A  Map  of  North  America,"  con- 
structed, according  to  the  latest  information,  by 
United  States,  Tanner,  1839. 

15.  Greenhow,  before  referred  to. 

16.  De  Mofras',  before  referred  to. 

17.  Bouchette,  1853. 
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21.  Part  of  Perthes'  Map  of  the  World,  1863. 

23.  Part  of  the  British  Admiralty  Chart 
No.  2461,  corrected  to  1866. 

24.  Part  of  the  Map  of  ^^orth-West  America, 
prepared  for  the  Department  of  State,  at  the 
Office  of  the  United  States'  Coast  Survey,  in  1867. 

3.5.  Map  of  British  North  America,  from  the 
Report  of  the  Select  Committee  of  the  Hoxise  of 
Commons  on  the  Hudson's  Bay  Company,  1857. 
(Arrowsmith's.) 

37.  Part  of  Imray's  Chart  of  the  North  Pacific 
Ocean,  London,  1869. 

38.  Part  of  British  Admiralty  Chart  No.  787, 
1877  ;  and  several  others. 

It  is  evident,  therefore,  that  cartographers  are 
by  no  means  agreed  in  discarding  a  mountain 
boundary ;  but,  on  the  contrary,  on  many  maps 
where  mountains  have  been  shown,  a  mountain 
boundary  has  been  followed,  and  that  on  a  very 
large  number  of  maps,  where  only  one  or  two 
individual  mountains  have  been  drawn,  the 
mountain  boundary  has  been  deflected  to  run 
through  them  in  its  course,  thus  showing  the 
influence  of  the  presence  of  mountains  upon  the 
draAving  of  the  international  line. 

There  are  differences  also  in  drawing  the  line  Senator  Sumner  on  map  evidence, 

at  the  head  of  Lynn  Canal,  along  Portland  Canal  ^^^^^  ^^ 

and  elsewhere.     "  If  we  look  to  maps  for  inf orma-  Representatives, 

tion."  said  Senator  Sumner,  while  the  Treaty  of  f^  d^oc".  No^n?, 

cession  of  Alaska  was  under  consideration  in  the  p.  147. 

United  States'  Senate  in  1867,  "  we  find  ourselves 

disappointed.     Latterly  the  coast  is  outlined  and 

described  with  reasonable  completeness  ;  so  also 

are   the   islands.      This   is   the    contribution    of 

navigators  and  of  recent  Russian  charts.     But 

the  interior  is  little  more  than  a  blank,  calling  in 

mind  the  '  pathless  downs '  where,  according  to 

Prior,  the  old  geographers  '  place  elephants  in- 
stead of  towns.'  " 

In  the  United  States'  Case  it  is  stated  that  the  United  Sutes' 

map  used  on  that  occasion  by  Senator  Sumner  Atlas,  United 

was     based     on     full     knowledge,     diplomatic,  Ji*;''p*'Na  24' 

historical,     and     otherwise.      Senator    Sumner, 

however,   described   it   as   "only  the  harbinger 

of    the    maturcr    labours   of    our    accomplished 

bureau  when  the  coasts  of  this  region  arc  under 

the  jurisdiction  of  the  United  States."  By  com- 
paring  the   line   on   this   map    with   that   now 

contended  for,  it  will  be  seen  that  these 
«  maturer  laboui's  of  our  accomplished  bureau  " 
have  altered  its  course  so  as  to  take  in  an  addi- 
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The  interior  a  "  blank  "  so  far  as  geograpliical 
knowledge  was  concerned. 


tional  coast  strip  10^  leagues  wide  to  the  rear  of 
Mount  Fail-weather,  and  to  add  very  considerably 
to  its  width  at  the  head  of  Lynn  Canal  and  Taku 
Inlet. 

The  truth  is  that  the  maps  drawn  previous  to 
the  making  of  any  survey  cannot  be  put  forward 
as  evidence  of  the  course  which  the  inter- 
national boundary-line  should  follow.  In  the 
words  of  Senator  Sumner,  the  interior  remained 
"a  blank"  so  far  as  geographical  knowledge  was 
concerned.  Many  of  the  cartographers  seem  to 
have  put  mountains  into  their  maps  merely  out  of 
deference  to  the  terms  of  the  Treaty,  and  to  have 
drawn  a  line  of  demarcation  along  their  summits. 
Others  depicted  only  mountains  such  as  Mount 
Fairweather,  Lions  Head,  and  St.  Elias,  running 
the  line  through  them  in  compliance  with 
the  requirements  of  the  Treaty.  Others,  in  the 
absence  of  accurate  knowledge  as  to  the  mountains 
of  the  interior,  simply  flung  conjectural  dotted 
lines  at  various  distances  inland.  In  the 
absence  of  knowledge  as  to  limiting  mountains, 
the  maximum  distance  inland  was  often  drawn 
to  indicate  not  a  survey,  but  merely  a  claim 
awaiting  adjustment.  Senator  Sumner's  words 
with  reference  to  Captain  Cook's  charts  can  be 
applied  with  equal  truth  to  the  maps  of  this  coast 
generally : — 

House  of     _  "  These  were  reproduced  iii  St.  Petersburg!!,  and  the 

Jrth'con^resr'      Russiau  copy  was  then  reproduced  in  London  ;    so  that 
Ex.  Doc,  No.  177,  geographical  knowledge  was  very  Httlo  advanced." 
p.  147. 


Mr.  Bayard's  opinion  on  the  folly  of  trusting 
the  evidence  of  Maps. 


Briiish  Case, 
A  pp.,  p.  252. 


In  1885  the  United  States  discards  the 
evidence  of  Maps. 


A  reasonable  view  of  the  evidence  of  the  maps 
was  taken  by  Mr.  Bayard  in  1885,  Avho,  in 
instructing  Mr.  Phelps  to  urge  upon  the  British 
Government  action  towards  fixing  upon  a  con- 
ventional l)()undary-lin(i,  pointed  out  that  : — 

"The  line  traced  upon  the  Coast  Survey  Map  of 
Alaska,  No.  900,  of  which  copies  are  sent  to  you  here- 
with, is  as  evidently  conjectural  and  theoretical  a.s  was 
the  mountain  summit  line  traced  by  Vancouver." 

The  United  States,  therefore,  in  1885,  officially 
discarded,  through  its  Secretary  of  State,  the 
evidence  of  "  all  cartographers  and  geographical 
writers."  Subsequent  action,  such  as  the  con- 
ference between  Messrs.  Dall  and  ]:»awson,  and 
the  various  diplomatic  communications  between 
the  Governments,  showed  no  reversal  on  the  part 
of  the  United  States  of  its  views  as  expressed 
by  Mr.  Bayard.     In  1892  the  two  Governments 
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formally   agreed,    by   Treaty,   to  have  a  survey 

made  of  the  territory  adjacent,  with  a  view  to 

the  permanent  delimitation  of  the  boundary-line 

in  accordance   with   the  existing  Treaties  with 

regard  to  it. 

As  has  been   shown  in  the  British  Case  and  The  Treaty  of  1892  an  acknowledgment  that 
-,         .       ^               T          ,..,,.                      J    ,.            the  question  of  the  bovmdary  is  Still  open. 
Counter-Case,  and  earlier  m  this  argument,  the  

Treaty  of  1892  is  in  itself  a  formal  acknowledg- 
ment by  both  Powers  that  the  question  of  the 
location  of  the  boundary,  as  it  dej)ended  upon  the 
topographical  facts  and  data,  was  still  oj)en,  and 
this  state  of  things  has  been  continued  by  the 
action  of  the  two  Governments  in  the  appoint- 
ment of  the  Joint  High  Commission,  and  by  the 
present  Treaty  of  1903. 


THE    BMTISH    CONTENTION. 

The  British  contention  is  that  the  Contour  Maps 
show  that  mountains  answering  the  description 
of  the  Treaty  do  exist,  and  that  their  situation  is 
as  indicated  on  the  declaration  of  Mr.  King, 
printed  in  the  Appendix  to  the  British  Case  at 
jj.  307,  and  referred  to  in  the  British  Case  at 
p.  83,  and  the  British  Counter-Case  at  p.  56. 
This  is  a  simple  question  of  physical  fact.  It 
cannot  be  decided  by  any  such  processes  of 
reasoning  as  are  exemplified  in  the  Case  and 
Counter-Case  of  the  Uuited  States.  The  Contour 
Maps  exhibit  the  results  of  an  elaborate  examina- 
tion of  the  country  in  question.  It  is  not  pro- 
posed in  this  argument  to  repeat  the  results  of 
an  examination  of  these  maps  as  stated  in 
Mr.  King's  declaration,  and  indeed,  any  such 
statement  can  be  made  only  by  constant  reference 
to  the  Contour  Maps  which  will  be  made  at 
hearing  of  the  oral  argument. 

The  United  States'  Case  alleges  that  "  there  United  States 
is  not  at  any  point  within  10  marine  leagues  of  ^*^®'  ^-  ^^^• 
tide  water,  between  the  head  of  Portland  Canal 
and  the  141st  degree  of  longitude  west  of  Green- 
wich, the  whole  or  any  part  of  a  continuous 
range  of  mountains  parallel  Avith  the  sinuosities 
of  the  coast  and  extending  from  Portland  Canal 
to  the  said  l4.1st  degree  of  longitude." 

It  is  submitted  that  this  statement  affords 
no  answer  to  Question  Seven.  The  expression 
"within  10  marine  leagues  of  tide  Avater  "  does 
not  occur  in  the  Treaty.     The  word  "  range  "  is 
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United  States' 
Case,  p.  106. 

before  the  Negotiators. 

United  States' 
Case,  p.  44. 


Ibid.,  p.  44. 


Ibid.,  p.  44. 


United  States' 
Counter-Case, 
pp.  7,  8,  38. 


Ibid.,  p.  8. 


not  to  be  fomid  in  any  of  its  Articles,  and  the 
word  "  continuous  "  has  been  gratuitously  added, 
evidently  for  the  purpose  of  making  the  terms 
of  the  Treaty  appear  much  more  exacting  thau 
they  are.  All  that  is  required  by  the  Treaty  is 
that  from  the  point  of  intersection  at  the  56th 
degree  of  north  latitude,  "la  ligne  de  demarcation 
suivra  la  crete  des  montagnes  situees  parallele- 
nieut  a  la  cote,"  to  the  point  of  intersection  of 
the  ll'lst  degree  of  west  longitude.  Even 
should  the  United  States  succeed  in  proving  its 
allegations,  it  would  not  be  in  a  position  to  ask 
the  Tribunal  to  decide  that  "  such  mountains  " 
(as  are  contemplated  by  the  Treaty)  "  do  not 
exist  within  10  marine  leagues  from  the  coast." 

Tlie  maps  before  the  negotiators  of  the  Treaty, 
according  to  the  United  States'  Case,  were  the 
charts  of  Vancouver,  "  probal)ly  "  (Atlas,  United 
States'  Case,  Maps  Xos.  1-  and  5),  and,  "  un- 
doubtedh'^,''  the  Russian  Map,  prepared  by  the 
Quartermaster-General's  Department  and  pub- 
lished in  ]802  (Map  No.  6,  Atlas,  United  States' 
Case),  which  is  described  as  "  to  all  intents  a 
copy  of  the  Vancouver  charts,  with  a  few  names 
added  and  changed  to  correspond  with  the 
Russian  nomenclature."  It  is  possible  also,  says 
the  United  States'  Case,  that  the  Russian  navi- 
gators had  the  Ei-ench  edition  of  the  Vancouver 
Atlas.  In  any  case  the  maps  used  by  the 
Russian  officials  were  "the  Vancouver  maps  or 
those  wliicli  were  reproductions  of  them." 

In  the  Counter-Case  this  list  is  expanded  to 
include  the  Eaden  Map  of  1823  (Atlas,  British 
Case,  Map  10),  one  or  more  maps  by  AiTowsmith 
(Atlas,  United  States'  Case,  No.s.  8  and  10),  and 
po.ssibly  the  Langsdorff  Map  of  1S03-1805 
(British  Case,  Atlas,  No.  7).  "Other  than  these 
publications,"  says  the  United  States'  Counter- 
Case,  "  there  is  no  evidence  that  any  were 
consulted  or  examined  during  the  negotiations." 
The  Arrowsmith  Map,  so-called  (Map  8,  Atlas, 
United  States'  Case),  is  described  in  the  List  of 
Maps  preceding  the  Atlas  as  *'  the  northward 
part "  of  a  "  maj)  of  British  North  America,  after 
Mr.  Arrowsmith,"  from  Pinkerton's  Modern 
Atlas,  published  at  Philadelphia  in  1818;  repro- 
duced on  original  scale.  On  the  face  of  the 
map  it  is  described  as  "  from  Mr.  Arrows mith's 
Map  of  iSorth  America,  &c.,  &c."  It  cannot 
therefore  be  claimed  among  "  one  or  more  maps 
by  Mr.  Arrowsmith,"  as  it  is  in  the  United  States' 
[981]  M 
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Counter-Case,  nor  is  there  tlie  slightest  evidence 
given  to  show  that  it  was  known  to  the  negotia- 
tors on  one  side  or  the  other. 

It  is  not,  therefore,  admitted  to  l^e  one  of  the 
maps  to  be  considered  by  the  Tribunal. 

In  the  British  Case  it  is  pointed  out  that,  ^^;^^J  J^'_'^' 
besides  the  Vancouver  Charts  mentioned  in  the 
United  States'  Case,  there  are,  however,  some 
other  maps  which  appear  to  have  been  used 
by  the  negotiators  on  one  or  both  sides,  notably 
Vancouver's  large  Chart,  and  mention  is  made  of 
the  Faden  Map  and  Arrowsmith  Maps,  and  the 
Russian  Chart  of  1802. 

Whether  all  or  only  several  of  the  maps 
claimed  bv  the  United  States  were  used  by  the 
negotiators,  can  make  very  little  difference  in  the        Maps  do  not  ^^^^'^^^P^^^tinuous  range  of 

conclusion   which    must    be    reached    from    an  

examination  of  them.     Certain  it  is  that  neither 
Sir  Charles  Bagot,    Mr.  Stratford   Canning,  M. 
Poletica,  Count  Nesselrode,  or  any  one  else,  after 
even  a  cursory  glance  at  the  maps,  would  have 
selected  as  a  boundary  "a  continuous  range  of 
mountains  parallel  with  the  coast  and  extending 
from  Portland  Canal  to  the  said  141st  degree  of 
lono-itude."     To   begin   with  Vancouver's   large 
Chart   (British  Case,  Atlas,   Map   1)— the   only 
Vancouver  Chart  which  shows  the  whole  coast 
from  Dixon  Entrance  to  Mount  St.  Elias  on  one 
sheet — it  will  be  found  that  a  number  of  different 
ranges  have  to  be  combined  to  complete  a  moun- 
tain   boundary.      A   range   is   shown   bordering 
Observatory    Inlet,   Portland   Canal,  and   Behm 
Canal,  and  then  turning  west  to  the  Cleveland 
Peninsula.      Another,  lying   further   back,   and 
sweeping  around  the  head  of  Portland  Canal  at 
a    considerable    distance,    passes    the    first    and 
terminates   nearly  opposite   Cape   Eanshaw.     A 
third  rises  behind  the  second,  continues  around 
the  head  of  Taku  Inlet,   and  terminates  there. 
A  fourth  runs  from  near  the  mouth  of  Taku  Inlet 
to  the   head   of   Lynn   Canal,  terminating  just 
beyond   the   head  of   the   Canal.     A  fifth  runs 
down    the    west    side    of    the    Canal    to    Point 
Couverden,  turns  sharply  north-west,  and  ends  at 
Taylor  Bay.     A  sixth  begins  just  north  of  Cape 
Spencer  and  continues  unbroken  to  St.  Elias. 
This  map  was  prepared  by  Lieutenant  Roberts. 
The  second  Vancouver  Chart  shows  Prince  of  Atlas,  British 
Wales  Island  and    extends  to   Prince  Prederic  ^'Jj!^^  Umte'd"'    ' 
Sound  in  the  north.     On  this  chart  is  depicted  a  Sb^t^s'  Case, 

Miip  r^o.  4, 

gin^-le  range  sweeping  round  the  head  of  Obser- 
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Atlas,  British 
Case,  Map  No.  3  ; 
Atlas,  United 
States'  Case, 
Map  Xo.  5 


Atlas,  British 
Case,  Map  No.  5  ; 
Atlas,  United 
States'  Case, 
Map  No.  6. 


Atlas,  British 
Case,  Map  No.  10. 


vatory  Inlet  aucl  Portland  Caual  at  some  distance, 
thence  running  generally  parallel  to  the  coast. 
A  second  range  closely  horders  the  general  coast 
and  the  shores  of  the  penetrating  inlets.  The 
space  between  the  two  ranges  is  filled  in  n'ith  a 
conventional  representation  of  mountains  not 
drawn  in  range  form. 

This  chart  was  drawn  by  Lieutenant  Joseph 
Baker. 

The  third  Vancouver  Chart  shows  the  coast 
from  Cape  Fanshaw  north-westerly  to  Mount 
St.  Elias.  A  range  is  drawn  parallel  to  the 
coast,  to  some  extent  following  its  sinuosities. 
It  is  also  carried  around  Taku  Inlet  and  Lynn 
Canal.  It,  too,  is  drawn  by  Lieutenant  Joseph 
Baker,  but  tiie  range  is  quite  differently  placed. 
The  di-^tance  from  Cape  Fanshaw  back  to  the 
mountains  in  this  map  is  8  miles,  while  in  the 
other  (British  No.  2,  United  States  No.  4),  it  is 
25  miles.  This  comparison  of  the  two  charts  is 
limited  to  the  extent  of  their  overlapping  (see 
Atlas,  British  Case,  Map  No.  4).  The  average 
distance  of  the  mountains  from  the  coast  in  this 
third  chart  is  abovit  9  miles. 

The  liussian  Map  of  1802  (British  Case)  shows 
a  range  east  of  Observatory  Inlet,  and  a  mountain 
north  of  Observatory  Inlet  and  east  of  the  head 
of  Portland  Canal.  A  range  then  begins  west  of 
the  head  of  Portland  Caual  and  runs  north-west 
unbroken,  and  parallel  with  the  coast  to  the  head 
of  Taku  Inlet.  East  of  the  head  of  Taku  Inlet 
another  range  takes  its  inception,  running  parallel 
to  Lynn  Canal,  around  its  head  and  part  of  the 
way  down  its  west  shore.  There  is  then  a  con- 
siderable break  till  another  range  begins  at  Lituya 
Bay.  The  average  distance  of  these  ranges 
from  the  coast  would  appear  to  be  about  15  miles 
by  scale. 

The  Faden  Map  of  1823,  published  by  Wyld, 
shows  a  heavy  mountain  ridge  east  and  north  of 
Observatory  Inlet  and  Portland  Caual,  thence 
parallel  to  the  coast  to  near  Point  Houghton,  at 
an  average  distance  of  30  miles  from  the 
general  coast  line.  Hachures  showing  elongated 
mountain  masses  also  follow  along  the  sinuosities 
of  the  coast  to  Point  Houghton,  where  the  two 
formations  join  and  continue  to  run  at  about 
20  miles  from  the  coast.  There  are  noticeable 
breaks  at  Taku,  Berner's  Bay,  and  a  little  below 
Chilkat. 

The  Arrowsmith  Maps,  said  by  the  United 
[981]  M  2 
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States'  Case   to    be   before   the   negotiators,  are 

Maps  8  aud  10  in  the  Atlas  to  the  United  States' 

Case.      No.  8  is  the  Pinkerton  Map,  to  which 

reference  has  been  made.     It  is  not  an  Arrow- 
smith  Map,  nor  is  there  any  reason  for  believing 

that  it  was  before   the   negotiators.      Map    10, 

the  Arrowsmith  Map  of  1823,  shows  no  monn- 

tains    whatever.      The  Langsdorff  Map  (British 

Case,  Atlas  No,  7)  also  "  possibly  "  used  according 

to  the  United  States'  Case,  like  the  Arrowsmith 

Map  last  referred  to,  shows  no   trace   of  moun- 
tains. 

The  Arrowsmith  Maps  mentioned  in  the  British  British  Case, 

Case  are  those  of  1822  and  1824   (Atlas  British  ^• 

Case,  Maps  Nos.  9,  8  and  12).     In  the  former  the 

mountains  stand  in  isolated  masses.     They  follow 

the   shores  of   Portland   Canal   and    the   inlets, 

roughly  speaking.     Another  mass  appears  at  the 

head  of  Lynn   Canal.     North  of  Cape  Spencer 

another  elongated  mountain  mass  is  shown  ex- 
tending to  Mount  Fairweather.  Another  mass 
extends  to  Port  Mulgrave.  At  the  angle  between 
this  mass  and  the  other,  "  Mount  Fairw^eather  " 
is  printed,  but  without  any  representation  of  a 
mountain.  Then  comes  a  short  mass  to  the  east 
of  Admiralty  Bay.  Then  another  some  distance 
inland,  with  :Mouut  St.  Elias  represented  to  the 
north. 

The  Arrowsmith  Maps  of  1824  show  moun- 
tains bachured  in  along  the  coast  and  shores, 
including  Portland  Canal.  They  are  bachured  as 
isolated  masses.  They  appear  to  cease  near  the 
head  of  Lynn  Canal,  and  begin  again  north  of 
Icy  Strait  and  Cross  Sound.  They  continue  to 
Port  Mnlgrave.  There  is  then  a  break,  after 
which  they  continue  along  the  west  side  of 
Yakutat  Bay.  Fairweather  and  St.  Elias  are 
shown  as  coniplete  moimtains  bcliiud  the  range. 

The    United    States'    Counter-Case   cites   the  United  States' 
following  statement  from  the  Memorandum  of  p"™**''  *^^' 
the  Prussian  Plenipotentiaries  upon  the  amended 
proposal  of   Sir   Charles    Bagot: — 

"According  to  the  most  recent  and  best  maps  pub- 
lished in  England  the  establishments  of  the  Iludson's  Bay   United  States' 
Company  approach  the  coast  only  along  the  fifty-third  Case,  App.,p.  161. 
and  fifty-fourth  degrees,  aud  it  can  not  be  proved  that 
they  reacln  the  Great  Ocean  at  any  point." 

The  map  referred  to  here,  according   to  the 
United  States'  Connter-Case,  must  have  been  the  Atlas,  iJiitish 
FadenMap.     As  the  Faden  Map  shows  a  post  Casc.iVlap  No.  lo. 
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near  jVEcLeod's  Lake,  north  of  55''  nortli  latitude, 
it  clearly  could  uot  have  been  the  one  referred  to 
by  the  Jlussian  Ph>uipotentiai"ies.  In  all  proba- 
bility they  referred  to  the  two  Arrowsmitli  Maps 
just  described.  They  are  among  the  "  most 
recent,"  and  it  would  uot  be  out  of  the  way  to 
describe  the  Maps  of  Arrowsmith  at  that  time  as 
the   'best." 

Taking"  all  or  any  set  of  these  maps  together, 
the  negotiators  could  not  but  conclude  that  such 
a  physical    fact   as    an    absolutely    continuous 
mountain  range  could  not  be  assumed  to  exist 
Atlas,  British         along  the  lisiire.      The  large  Vancouver  Chart, 
Case,  Map  1.  which  is  the  only  one  showing  the  whole  coast 

from  Dixon  Entrance  to  Mount  ISt.  Elias  on  one 
sheet,  is  omitted  from  the  Atlases  accompanying 
the  United  States'  Case  and  Counter-Case ;  it 
shows  no  less  than  six  separate  mountain  ranges. 
The  second  Vancouver  Chart  shows  two  ranges. 
Tlie  third  is  entirely  different  from  the  second, 
though  drawn  by  the  same  hand.  The  Russian 
Map  differs  from  all  the  foregoing  in  the  distance 
of  the  mountains  from  the  sea,  and  in  the  number 
of  ranges  and  breaks.  The  Faden  Map  alters  the 
distance  of  the  mountains  from  the  coast,  and 
shows  noticeable  breaks.  The  Arrowsmith  Map 
of  1823  and  the  Langsdorff  Map,  claimed  by  the 
IJ  nitcd  States  to  have  been  before  the  negotiators, 
show  no  mountains  at  all.  The  Faden  Map  and 
the  Arrowsmith  Maps  of  1822  and  1824  are  alike 
in  representing  the  mountain  topography  by  a 
series  of  isolated  and  elongated  mountain  masses. 
There  was,  therefore,  abundant  notice  before  the 
negotiators,  furnished  by  the  maps  themselves, 
showing  that  the  existence  of  a  continuous 
mountain  chain  must  not  be  relied  ujjon. 
The  Hudson's  Bay  Company's  warning  as  to  thi;  Ordinary  experience  of  physical  facts  would  have 

inaccuracj    of    Geographical    information—  pointed  to  the  same  conclusion. 

" the  supposed  Chain  of  Mountains."  ,,  ,         ,  „     ,,  ,.     . 

At    an  early   stage   of    the    negotiations   the 

British  Case,  Hudson's  Bay  Company  sounded  a  warning  note, 

suggesting  some  more  dcflnite  demarcation  on 
the  coast  than  "the  supposed  chain  of  moun- 
tains," and  pointing  out  that  "  neither  party  have 
any  very  accurate  geographical  infoi-matiou  with 
respect  to  the  country  in  the  immediate  neigh- 
Effect  of  the  warning  on  the  Negotiators.  bourhood  of  the  sea."  The  effect  of  this 
British  Case,  warning  appears  in  all  the  subsequent  negotia- 

App.,  p.  82.  tions.     Count  Lieven,  writing  to  Count  Nessel- 

rode,  May  20/June  1,  1824,  informs  him 
that  the  British  consider  the  charts  imperfect, 
and  insist  that  tlie  line  of  boundary  should  be 
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"  plus  precisement  designee."     Mr.  G.  Canning-,  British  Case, 
on  the  12th  July  following,  instructs  Sir  Charles  ^P'"'  P'  ^^• 
Bagot  as  follows  : — 

"  In  fixing  the  course  of  the  eastern  boundary  of  the 
strip  of  land  to  be  occupied  by  Russia  on  the  coast,  the 
seaward  base  of  the  mountains  is  assumed  as  that 
limit ;  but  we  have  experience  that  other  mountains  ou 
the  other  side  of  the  American  Continent,  which  have 
been  assumed  in  former  Treaties  as  lines  of  bouudaiy, 
are  incorrectly  laid  down  in  the  maps ;  and  ttiis  inac- 
curacy has  given  rise  to  very  troublesome  discussious. 
It  is  therefore  necessary  that  some  other  security  should 
be  taken  that  the  line  of  demarcation  to  be  drawn 
parallel  with  the  coast,  as  far  as  IMount  St.  Ehas,  is  not 
carried  too  far  iuhind." 

The  Piussian  Negotiators  on  the  necessity  of 

Count  Lieven,    in    his   Memorandum   on    the  Geographical  information. 

North-West  Coast  Convention,  speaks  of  : —  British  Case, 

App.,  p.  91. 
''  Le  peu  de  certitude  des  notions  geographiques  que 
Ton  possede  encore  snr  ces  parages." 

Mr.  G.  Canning  writes  Mr.  S.  Canning  on  the 
8th  December,  1824  :— 

"  It  is  quite  obvious  that  the  boundary  of  mountains,  Ibid.,  pp.  113,114. 
where  they  exist,  is  the  most  natm'al  and  effective 
bormdary.  The  inconvenience  against  which  we  wished 
to  guard  was  that  which  you  know  and  can  thoroughly 
explain  ti)  the  Plenipotentiaries  to  have  existed  on  the 
other  side  of  the  American  Continent,  when  mountains 
laid  down  in  a  maj?  as  in  a  certain  given  position,  and 
assumed  in  faith  of  the  accuracy  of  that  map  as  a 
boundary  between  the  possessions  of  England  and  the 
United  States,  turned  out  to  be  quite  diiTei-ently 
situated,  a  discovery  which  has  given  rise  to  tlie  most 
perplexing  discussions.  Should  the  maps  be  no  more 
accurate  as  to  the  western  tlian  as  to  the  eastern 
mountains,  we  might  be  assigning  to  Russia  immense 
tracts  of  inland  territory,  where  we  only  intended  to 
give  and  she  only  intended  to  ask,  a  strip  of  sea-coast." 

Count  Nesselrode,  on  the  20th  February,  1825,  ibid.,  p.  131. 
in  a  letter  to  Count  Lieven,  speaks  of : — 

"  Le  pcu  de  precision  des  notions  geographiques  qu'on 
possede  sur  ces  contrces." 

Finally,  in  his  letter  of  the  13th  March,  1823,  Ibid.,  p.  132. 
to  Covmt  Lieven,  he  remarks  again  on  : — 

"  Des  contrecs  dont  la  geographic  est  encore  peu 
connue." 

On  both  sides  therefore  the  negotiators,  havinor      i.  .,     -^i            ■_■      i   .    ^.^  ,.  , , 

,,,,,,,        ,    ^    ^                          ®      ^'^^'^  sides  considered  I  he  Maps  mnehable. 
been  warned  bv  the  Hudson  s  Bay  Company,  were  
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In  Dr.  Mendenhall's  opinion,  the  Negotiators 
doubted  the  existence  of  a  continuous  range. 


tlioi'ouLi'ily  imbued  with  the  idea  that  the  maps 
could  not  be  implicitly  relied  upon.  It  could 
not  be  assumed  that  the  mountains  would  be 
found  just  where  they  were  depicted  on  the  map. 
Although  the  mountains  nearest  the  coast  are 
referred  to,  it  was  possible  that,  at  some  points, 
they  might  sweep  inland  30  miles  or  more. 
Their  attitude  was  one  of  complete  uncertainty, 
and  consequent  caution.  The  British  therefore 
insisted  on  the  10-league  limit  of  the  lisicre  in 
any  case,  and  the  llussiaus,  yielding  unwillingly 
enough  to  the  force  of  the  British  Argument,  saw 
fit  to  concede  the  point.  And  yet  it  is  argued  by 
the  United  States'  Case  that  the  same  negotiators 
who  refused  to  locate  these  mountains  in  any 
longitude  or  longitudes  intended  that  they  should 
constitute  an  uninterrupted  chain  along  the 
bovindary  of  a  lisiere  540  miles  long  ! 

The  contention  needs  only  to  be  put  forward 
in  its  true  light  to  be  defeated.  Dr.  T.  C. 
Mendenhall,  who  was  for  some  years  Super- 
intendent of  the  United  States'  Coast  Survey, 
and  who,  as  Commissioner  for  the  United  States 
under  the  Convention  of  1892,  conducted  the 
United  States'  survey  of  the  territory  adjacent  to 
the  disputed  boundary-line,  is  quoted  in  the 
United  States'  Counter-Case  as  saying  that  at 
the  time  when  the  Treaty  was  being  negotiated 
there  was  "  a  doul)t  as  to  the  position  if  not  the 
existence  of  such  a  range."  This  does  not  mean 
that  there  was  any  doubt  as  to  the  existence 
of  mountains ;  there  could  be  none ;  all  the 
negotiators  admitted  their  existence.  The  Treaty 
contains  no  alternative  provision  in  the  case  of 
their  absence.  The  doubt  Dr.  Mendenhall  refers 
to  is  as  to  the  existence  of  a  continuous  range. 
Will  it  be  contended  that  negotiators  who  doubted 
the  existence  of  a  range  would  have  assumed  its 
existence  for  the  purposes  of  the  Treaty  ? 

If  the  negotiators  had  persisted  in  retaining  in 
plated   a  continuous  range   as  defined    by  ^j,p  Treaty  itself  the  words  "  chain  "  or  "  range," 

Avhich  were  used  at  various  stages  of  the 
negotiations,  it  would  be  necessary  to  examine 
into  their  meaning  as  supporting,  or  failing  to 
support,  the  United  States'  demand  for  a  "  con- 
tinuous chain,"  Init  it  will  be  observed  that  the 
same  caution  which  dictated  the  naming  of  a 
limit  beyond  which  the  mountains  must  not  be 
folloAved  led  to  the  exclusion  of  all  such  words 
from  the  Treaty.  In  the  first  draft  Convention 
submitted,  contained  in  Mr.  Canning's  letter  to 


United  States' 
Gounter-Uase, 
App.,  p.  271. 


Absurd  to  su]>pose  that  Negotiators  contem- 
plated  a  con' 
United  States. 


84 

Sir  Charles  Bagot  of  the  12th  July,  1824,  the  liae 
was  thus  described  : — 

"  De  cc  point  elle  suivra  cett.e  cote,  parallelement  a   British  Counter-^ 
ses  siuuosites,  et  sous  ou  dans  la  base  vers  la  mer  des     ^^^'  ^  PP-'  P- 
montagnes    qui   la   bordent,  jusqu'au    139'    degre    de 
longitude  ouest  du  dit  raeridieu." 

It  is   obvious   that  these  words  do  not  involve     Uninterrupted  chain  not  required  by  Treaty, 
the  assumption  of   any  uninterrupted   chain  of 
mountains.     They  are  satisfied  by  the  existence 
of   mountains  near  tbe   coast,  whether  in   con- 
tinuous chain  or  not. 

The  Russians  obiected  that  such  a  boundary  British  Counter- 
■'  11^   Case,  App..  p.  91. 

might  in  some  cases  extend  to  the  very  edge  ot 

the  water  of  the  ocean,  itself,  and  suggested  the 

use  of  tbe  word  "  cime  "  instead  of  base.     Mr   JJ^'^^p^*^^' 

Canning,  therefore,  instructed  Sir  Cbarles  Bagot 

to  consent,  if  pressed  for  the  alteration,  to  the 

use  of    the  word  "summit"  of   the  mountains 

instead  of   tbe  "  seaward  base."     Mr.  Stratford 

Canning's  Contre-Projet  of  the  1st  February  (13),  IWd.,  p.  12I. 

1825,  described  the  line  as  following  tbe  crest  of 

tbe  mountains  in  a  "direction  parall^le  ala  cote;" 

and  tbe  Treaty  finally  provided  that  "  la  ligne 

de  demarcation   suivra   la  crete  des   montagnes 

situees  parallelement  a  la  cote."     There  is  nothing 

liere  about  "  chain  "  or  "  range  "  of  mountains, 

or  about  a  "  cbain  "  or  "  range  "   parallel  to  the 

coast.     Tbe  controlling  principle  is  that  the  line 

of    demarcation   must    follow    in    a    "direction 

parallele  a  la  cote,"  and  to  do  so  it  must   follow 

mountains  "  situees  parallelement  a  la  cote."     In 

doing  so,  tbe  line  is  to  be  drawn  along  the  top 

instead  of  at  or  within  the  seaward  base.     The 

extension  of  the  boundary  up  to  tbe  Ocean  itself 

would  thereby  be  avoided. 

It     is     submitted     that      inspection     of     the     The  mountain  boundary  contemplated  by  the 
, ,            .  ,               p                                          Treaty  does  exist 
Contour   Maps   shows   the    existence   ot   moun-  •' 

tains  near  tbe  coast,  along  tbe  summits  of 
which  the  line  must  be  drawn  in  accordance 
with  the  terms  of  the  Treaty.  The  Treaty  does 
not  require  that  such  mountains  should  form  a 
continuous  range,  and  the  gaps  which  do  exist 
afford  no  reason  for  discarding  tlie  plain  words 
of  the  Treaty  in  favour  of  a  line  which  was 
declared  to  be  the  limit  within  which  the 
boundary  was  to  run,  not  the  boundary  itself. 
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Evidence  presented  by  the  United  States 
AS  to  the  Topographical  Results  of  the 
Surveys  made  under  the  Convention  of 
1892. 

Statement  in  United  States'  Case  as  to  topo-       In    the    Case    of    the    Lnited    States    (p.    85) 
graphical  features  of  the  mainland.  reference   is    made    to    the    Joint    International 

Survey  of  the  coast  of  the  mainland  which  was 
made  under  the  provisions  of  the  Convention  of 
July,  1892.     It  is  there  said  that — 

"  The  American  officers  sent  out  in  company  with  the 
Canadians  examined  the  shores,  and  penetrated  inland 
at  several  points  for  the  special  purpose  of  determining 
the  cliaracter  of  the  country.  From  their  ohservations 
the  following  facts  were  established :  That  the  moun- 
tains have  a  tendency  to  increase  in  altitude  the  farther 
they  are  situated  from  the  shore ;  that  throughout  the 
lisiire  the  mountains  are  composed  of  numerous  isolated 
peaks  and  short  ridges  running  in  different  du-ections, 
and  that  within  10  marine  leagues  of  tide  water  there 
is  no  defined  and  continuous  range  such  as  appears 
upon  the  early  maps  and  charts  folloAving  the  sinuosities 
of  the  coast." 

For  the  observations  from  which  these  con- 
clusions   are    deduced,    reference    is    given    to 
pp.  529  to  538  of  the  Appendix.    Here  are  found 
a  statement  hy  ]\lr.  Tittmanu  and  affidavits  from 
Messrs.  Ogden,  Hodgkins,  Baldwin,  and  Flemer, 
who  were  officers  of  the  joint  survey  made  by 
the  Commissioners  in  pursuance  of  the  Conven- 
tion of  1892. 
The  United  States  presents  personal  testimony        The  maps  and  other  material  submitted  by  the 
to  the  neglect  of  the  documentary  evidence  Commissioners  with    their    Report    of    the    31st 
of  Maps,  &c.  T^  1        -  ^    » 

December,  1895,  pvu-port  to  exhibit  the  results  of 

all  the  observations,  of  sufficient  precision  to  be 
capable  of  representation  in  that  way,  which 
were  made  not  only  by  the  five  officers  who  now 
give  testimony,  but  also  by  some  thirteen  other 
United  States'  and  nine  Canadian  surveyors 
named  in  the  Report. 

The  best  method  of  arriving  at  just  conclusions 
from  the  survey  would  apparently  be  to  analyse 
the  maps  of  the  Commission,  as  is  done  in  the 
declaration  of  Mr.  King,  printed  in  the  Apjiendix 
to  the  British  Case  ;  but  no  attempt  to  do  this  is 
made  in  the  Case  of  the  United  States.  The  five 
officers  who  state  theii-  conclusions  (uith  but  one 
exception)  do  not  so  much  as  mention  the  fact 
[9bl]  N 
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that  such  maps  were  made,  or  base  their  conclu- 
sions in  any  way  upon  this  primary  e-\'idence. 

The   opinions    they    express   are   based    upon  Opinions  of  United  States'  Officers  based  upon 
surveys  which  the  deponents  individually  made  ^"^^^^^  observation. 

in  certain  restricted  locnlities.  and  upon  general 
views  of  the  mouutnin  scenery,  which  they  had 
in  common  with  all  travellers  along  the  coastal 
steam-boat  routes.  They  are  unsupported  by 
anything  of  the  nature  of  an  observation  properly 
so  called. 

The  description  of  the  coast,  moreover,  appears 
to  be  given  mainly  from  memory,  and  this  may 
account  for  some  of  the  discrepancies  in  the 
affidavits  which  it  is  now  proposed  to  examine. 

Mr.    Tittmann    surveyed    a    portion    of    the  Mr.  Tittmann's  Statement. 

Stikine   Eiver,    extending   from   a   point    about  ^^^^^^^  states' 
10  leagues  from  Eothesay  Point  down  the  river  Case,  App.. 
towards  the  coast.     He — 

"  Determined  the  position  and  altitude  of  mountain 
peaks  which  could  be  seen  from  various  points  on  the 
river,  including  several  peaks  about  8  miles  distant 
from  the  river  and  approximately  10  marine  leagues 
from  the  coast.  These  peaks  were  Kate's  Needle  on 
the  west,  and  Big  Mountain  on  the  east." 

Thus  his  view  was  limited  to  8  miles  on  either 
side,  and  only  extended  so  far  in  the  case  of 
three  specially  high  peaks,  namely,  the  two 
already  referred  to  and  Pinnacle  Mountain, 
which  is  mentioned  afterwards.  Otherwise  it 
does  not  appear  from  either  his  or  Mr.  Baldwin's 
statement,  or  from  the  Commission  maps,  that 
his  surveys  extended  out  of  the  immediate  valley 
of  the  Stikine,  or  that  any  mountain  was 
ascended  by  himself  or  any  of  his  party.  Yet, 
he  says,  he  "  paid  special  attention  to  identifying 
and  locating  the  crest  of  the  mountains."  He 
also  found  that  "within  the  10-marine-league 
limit  there  is  a  total  absence  of  that  continuity 
and  system  which  would  constitute  a  mountain 
range  parallel  to  the  coast." 

He  does  not  state  what  is  the  criterion  as  to 

continuity  and  system  of  a  mountain  range,  nor 

how  he  could  determine  the  fact  by  observations 

which,  at  most,  extended  8  miles. 

In    1900,    Mr.    Tittmann    was    engaged    in 

delimitating  the  provisional  boundary  about  the 

head  of  Lynn  Canal.     Be  says  that   from   the 

examination  which  he  made  there,  and  a  study 

of  the  maps  of  the  Commissioners,  he  has  reached 

the  conclusion — 
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"  That  there  does  not  exist  any  defined  or  continuous 
mountain  range  or  chain  running  generally  parallel  to 
the  coast,  and  situated  anywhere  oceanward  from  a 
line  projected  from  the  head  of  Lynn  Canal  south- 
ward and  drawn  to  the  56th  parallel  at  a  point  near 
the  head  of  Portland  Canal,  such  line  being  parallel  to 
the  sinuosities  of  the  coast-line,  which  proceeds  around 
the  bays  and  inlets,  and  not  more  than  10  marine 
leagues  therefrom." 

The  language  of  this  is  somewliat  confused. 
Is  the  limiting  line  of  which  he  speaks  to  start 
from  the  head  of  Lynn  Canal,  or  from  a  point 
10  leagues  from  the  head  ? 

Probably  the  latter  is  meant,  for  presumably 
he  considers  Lynn  Canal  as  one  of  the  bays  or 
inlets  around  which  the  "  coast  line  "  proceeds. 

Now  he  says  that  "oceanward"  from  his 
limiting  line  there  does  not  exist  "  any  defined 
or .  continued  mountain  range  or  chain  running 
generally  parallel  to  the  coast." 

Yet  as  he  visited  Chilkoot  and  "White  Passes, 
which  are  less  than  10  leagues  from  the  head  of 
Lynn  Canal,  he  must  know  that  at  those  points 
there  is  a  well-defined  watershed  dividing  the 
waters  flowing  into  Lynn  Canal  from  those 
fio■v^■ing  into  the  Yukon.  He  should  also  know 
that  streams  flowing  from  the  east  into  Skagway 
River  lead,  by  rapid  ascents,  to  the  same  water- 
shed within  a  few  miles.  Again,  he  would  find 
by  a  study  of  Maps  Nos.  1,  2,  and  3  of  the  Atlas 
accompanying  the  United  States'  Case  (which 
maps  were  prepared  in  the  office  of  the  United 
States'  Coast  and  Geodetic  Survey,  apparently  from 
modern  data),  that  there  is  every  indication  of  a 
continuous  watershed  or  divide  within  10  leagues 
from  the  shores  of  Lynn  Canal  and  of  connect- 
ing channels  of  the  sea,  in  which  the  rivers 
flowing  into  these  waters  take  their  rise,  and 
extending  from  Chilkoot  and  White  Passes  to 
near  the  Taku  Inlet  or  lliv(>r. 

Here,  at  least,  is  a  defined  and  continued 
watershed,  90  or  100  miles  long.  It  is  within 
10  leagues  from  the  shoi-es  of  Lynn  Canal, 
Stephens  Passage,  &c. 

Mr.  Tittmann  demands  a  "defined  and  con- 
tinuous range  or  chain  running  generally 
parallel  to  the  coast,"  within  10  leagues  of  the 
heads  of  the  inlets.  It  is  diflBcult  to  see  in  what 
way  such  a  well-defined  ridge  as  this  fails  to 
comply  with  Mr.  Tittmann's  definition,  even  if 
we  add  to  it  the  further  qualification,  which 
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is  used  by  Mr.  Ogden,  aud  sugojested  by  Mr. 
Hodgkins,  in  their  depositions,  of  a  "  summit " 
mountaiu  range. 

Mr.  Tittmauu  also  states  that  the  "  group  of 
mountains  to  the  westward  of  the  Stikine,  of 
which  Kate's  Needle  appears  to  be  the  highest, 
overtops  tlie  mountains  between  it  and  the 
coast."  Here  we  have  a  "  group  "  of  mountaius, 
a  "summit "  group,  separated  from  the  movmtaias 
of  the  interior  by  the  Valley  of  the  Stikine. 
The  "  group  "  appears  to  lie  within  10  leagues 
from  the  coast.  By  measurement  on  Sheet  No.  13 
of  the  Surveys  by  the  United  States'  Commission, 
it  appears  that  Kate's  Needle,  said  to  be  the 
highest  mountain  of  this  group,  is  distant  about 
20  nautical  miles  from  the  head  of  Le  Comte 
Eay,  or  25  miles  from  the  general  line  of  the 
coast  at  the  mouth  of  the  same  bay. 

It  is  not  stated,  nevertheless,  by  what  process 
this  mountain,  which  was  not  climbed,  and  only 
seen  from  a  long  distance  and  from  below,  was 
determined  to  overtop  everything  between  it  and 
the  coast. 

The    surveys  on  which   Mr.   Ogden  was  per-  Mr.  Ogden's  Deposition 

sonally  engaged  were  confined  to  the  valleys  of  j^^^  ^^  United 

the  Taku  and  the  Stikine  Eiver.     He  also  saw  States'  Case, 

]>.  o30. 
the   coast   from   the   deck    (or   rigging)    of  the 

steam-boat,  while  passing  along  the  usual  routes 

of  navigation. 

Of  the  Taku  River  he  says : — 

"  A  careful  survey  was  made  of  the  Taku  River  by 
a  small  triaugulation  as  a  base  for  it,  which  was  a  con- 
tinuation of  the  scheme  of  triaugulation  extending 
along  the  coast  of  Alaska.  On  this  work  I  determined 
the  contour  and  height  of  all  the  mountains  that  were 
visible  from  the  bed  of  the  ris^er." 

These  determinations  of  the  "  contour  "  appear  British  Case, 
from  Card  No.  4  of  the  United  States'  Commis-  pPP^f^J; 
siou,   which,  with  the  plan  of  triaugulation  on 
Sheet   No.    13   of    the   same    Commission,   pre- 
sumably represents  all  the  actual  surveys  made 
in   this   region   by   Mr.  Ogden  and  the  officers 
under  his  direction,  to  have  been  confined  to  the 
determination  of   the  form   of   the   river-facing 
slopes  of   the  immediately  adjacent  mountains, 
these  determinations,  in  some  instances,  though 
not  in  all,  extending  as  far   up  as  the  nearest 
summits.    The  contours  of  the  mountains  beyond 
their  summit,  or  their  connection  with  the  sum- 
mit further  back,  is  not  sliown. 
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His  statement,  therefore,  that  he  determiuecl 
the  heights  and  contours  of  "  all  the  mountains 
that  were  visible  from  the  bed  of  the  river," 
must  be  taken  with  some  important  qualifloations. 
Indeed,  so  far  as  the  evidence  of  the  Comraif  sion 
maps  and  cards  is  concerned,  it  would  be  more 
correct  to  say  that  he  did  not  completely  deter- 
mine the  contour  of  a  single  one  of  the  mountains 
visible  from  the  river  valley. 

Mr.  Ogden  states  that  his  assistants,  Messrs. 
Hodgkins  and  Welker,  who  were  attached  to 
parties  of  the  British  Commission,  made  nil  the 
ascents  with  those  parties.  In  this  he  is  rather 
at  variance  with  Mr.  Hodgkins,  who  swears  that 
he  did  not  make  all  the  ascents  with  Mr.  Ogilvie. 
British  Counter-  The  affidavit  by  Mr.  McArthur,  the  Canadian 
Case,  App.  I,  surveyor  whom  Mr,  Welker  accompanied,  shows 
that  of  twenty  mountain  triangulation  and 
camera  stations  occupied  by  him,  Mr.  Welker 
occupied  only  ten,  besides  one  independent 
ascent. 

Messrs.  Hodgkins  and  Welker,  it  appears, 
assured  Mr.  Ogden  that  there  was  no  well-defined 
range  of  mountains  passing  through  that  region. 
This  evidence,  though  of  little  value,  as  of  a 
hearsay  character,  is  yet  worthy  of  notice  in  that 
the  qualification  "well-defined"  is  applied  to 
"  range,"  leaving  it  open  to  inquiry  whether 
there  might  not  still  be  a  range.  This  is  but 
another  instance  of  the  use,  throughout  these 
depositions,  of  every  possible  qualification  of 
"  mountains,"  where1)y  the  expression  "  moun- 
tains situated  parallel  to  the  coast,"  may  be 
deprived  of  its  meaning. 

It  is  stated  that  Mr.  Welker's  sketch  accom- 
panying his  report  on  tlie  results  of  his  work 
showed  a  very  decided  jumble,  and  nothing  that 
could  be  construed  into  a  range.  This  sketch 
does  not  appear  to  be  included  or  incorporated  in 
the  maps  and  sketches  accompanying  the  ilej)ovt 
of  the  Commissioners.  There  is,  therefore,  no 
opportunity  to  compare  this  "jumble  "  with  the 
very  complete  maps  furnished  by  Mr.  McArthur's 
survey. 

Mr.  Ogden  proceeded  from  Taku  Inlet  by 
steamer  to  Fort  Wrangell.  During  this  journey 
he  observed  the  character  of  the  country  in  the 
light  of  the  information  tliat  had  already  been 
gathered.  Such  observations  made  from  the 
deck  of  a  steamer  must  necessarily  be  of  the 
slightest  imaginable  weight,  and  it  can  hardly 
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be  conceived  possible  that  any  one  should  expect 
tliem  to  overpoAver  the  evidence  of  those  who 
climbed  the  mountains  in  the  region  in  question, 
fortified  as  this  evidence  is  by  photographs  and 
topographical  maps  derived  therefrom.  Yet  in 
part  upon  the  information  acquired  on  this 
journey,  "  from  my  observations  made  in  Taku 
Inlet  and  on  Stikine  Elver  and  in  running  along 
the  coast,  and  from  all  information  that  I 
gained,"  Mr,  Ogden  expresses  himself  satisfied 
that  there  is  not,  within  10  marine  leagues 
from  the  coast,  "  any  continuous  chain  of 
mountains,'  &c. 

The  scanty  nature  of  his  observations  in  Taku 
Inlet  has  already  been  referred  to.  Those  on  the 
Stikine  Avill  be  dealt  with  afterwards.  As  to 
the  value  of  his  observations  from  the  steamer, 
the  evidence  of  Mr.  Bahhvin,  in  his  deposition 
(pp.  535-537  of  the  Appendix  to  the  United 
States'  Case),  may  be  referred  to.  Mr.  Baldwin, 
who  travelled  along  the  same  steamer  passages 
as  Mr.  Ogden,  repeatedly  refers  to  the  difficulty 
of  seeing  anything  of  the  interior  from  these 
passages  : — 

•'  Wherever  we  followed  the  continental  shore,  as  we 
did  from  the  junction  of  Clarence  Strait  and  Behm 
Canal  to  Burroughs  Bay,  the  same  topography  was 
observed,  the  mountains  rising  precipitously  fi-om  the 
water's  edge." 

"  On  account  of  the  height  of  the  mountains  close  to 
the  shore,  I  could  not  see  far  into  the  interior." 

Other  passages  might  be  cited  f :  om  Mr.  Bald- 
Min's  deposition  to  show  the  difficulty  of  deter- 
mining from  the  water  the  relations  of  the 
mountains  beyond  the  "  high  coast  line,"  beyond 
the  "  main  shore,"  which  is  "  very  abrupt  and 
very  high,  the  mountains  rising  from  3,000  to 
4,000  feet." 

It  would  not  seem  possible  for  any  one  on  a 
steamer  not  more  than  2  or  3  miles  from  such  a 
shore  to  see  very  much  of  the  interior,  oven  if, 
as  Mr.  Ogden  did,  he  ascended  the  rigging  to  get 
a  better  view.  An  ascent  of  50  feet,  let  us  say, 
above  the  deck,  to  look  over  the  top  of  a  mountain 
3  miles  away,  would  enable  him  to  see  50  feet 
more  of  the  top  of  a  mountain  3  miles  beyond 
that,  and  no  more. 

Referring  to  Mr.  Ogden's  observations  on  the 
Stikine,  it  appears  that  his  survey  extended 
un  it  for  about  12  miles  from  its  mouth,   but 
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he  savs  that  his  personal  observation  extended 
further,  for  he  ascended  the  river  to  Mr.  Titt- 
mann's  camp : — 

"  This  gave  me  an  apportunity  to  see  a  large  section 
of  the  country  back  from  the  shore  coaneoted  with  the 
region  I  had  been  studying." 

In  this  he  appears  at  variance  again  with 
Mr.  Baldwin,  who  says  of  the  Stikine : — 

"  There  was  no  extent  of  view,  except  between 
mountain  peaks,  which  rose  up  abruptly  from  the  valley 
in  irregular  order  and  continued  in  this  way  all  the 
way  up  the  river." 

Mr.  Ogden,  however,  appears  to  have  seen 
enough  from  the  Stikine  of  the  region  he  had 
been  studying  from  the  steamer  to  give  confirma- 
tion of  the  opinion  he  had  formed,  that  there 
w^as  no  well-defined  range  of  mountains.  In 
the  light  of  this  preconceived  opinion  it  was  of 
little  consequence  that  the  group  of  mountains 
behind  which  Mr.  Tittmann's  camp  lay  (see 
Mr.  Tittmann's  statement)  completely  overtopped, 
and  therefore  hid  from  his  view,  in  ascending  the 
Stikine,  the  mo vm tains  lying  nearer  the  coast 
which  he  had  previously  seen. 

He  admits,  however,  that  he  saw  on  the  shores 
of  the  inlets  "  groups "  of  "  hills  and  peaks " 
which  were  detached  from  the  mountains  behind 
them.  This  is  not  contrary  to  the  evidence  of 
the  maps  nor  to  the  contention,  based  upon  tliat 
evidence,  of  His  Majesty's  Grovernment.  Mr. 
Ogden,  indeed,  suggests  that  these  hills  and 
peaks  might  be  called  "  foot-hills."  There  seems 
to  be  no  reason,  however,  why  a  "  hill "  or 
"  peak  "  rising  above  the  timber  line  should  not 
be  called  a  "mountain." 
British  Coiinter-  The  nature  of  these  "  foot-hills,"  as  they  appear 
pp^sV-l?.'   '  lo  the  eye,  may  be  gathered  from  the  magazine 

articles  descriptive  of  tlie  coastal  topography 
reprinted  in  the  Appendix  to  the  British  Counter- 
Case.  These  articles  were  written  without  any 
special  object  and  merely  to  give  the  impression 
produced  on  an  observer.  It  is  clear  that  the 
appearance  is  that  of  a  mountain  range  facing 
the  ocean. 

Mr.  Ogden's  conclusion  is  that  "  there  is  not 
within  10  marine  leagues  from  tlie  coast  any 
continuous  chain  of  mountains  in  the  form  of  a 
summit   range   running   from    the   56th   degree 
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of  latitude  until    it    intersects    in    the  northern 
direction  with  the  141st  degree  of  longitude." 

This  opinion,  however  true  it  may  he,  and 
however  complete  the  ohservations  and  cogent 
the  other  information  upon  which  it  is  based, 
can  hardly  be  of  much  service  in  interpreting 
the  physical  meaning  of  "  the  summit  of  the 
mountains  situated  parallel  to  the  coast,"  for  it 
greatly  expands  the  requirement  of  Article  III 
of  the  Convention  of  1825. 

"  Summit  of  the  mountains"  becomes  "sum- 
mit mountains,"  "mountains"  becomes  a 
"  range  "  of  mountains. 

Thus  we  have  a  "  summit  range."  This  must 
furtlier  be  "  continuous,"  and  we  now  get  a 
"  continuous  chain  of  mountains  in  the  form 
of  a  summit  range." 

Even  this  is  not  sufficient.  This  continuous 
chain  of  mountains  in  the  form  of  a  summit 
range  must  extend  without  any  break  all  the 
way  between  the  56th  parallel  and  the  141st 
degree.  Also  it  must  always  be  within  10 
marine  leagues  from  the  coast. 

Such  a  range  he  says  does  not  exist.  It  was 
indeed  hardly  worth  while  to  make  a  deposition 
to  establish  such  a  conclusion.  That  a  range 
absolutely  continuous,  without  any  break,  does 
not  exist  along  this  whole  extent  of  coast  is  a 
fact  which  was  as  well  known  in  1825  as  it  is 
to-day.  This  is  shown  by  the  provisions  of  the 
Treaty  which  contemplated  that  the  mountains 
might  be  crossed  by  "  rivers  and  streams."  Pro- 
bably Mr.  Ogden's  words  were  not  intended  to 
lead  to  such  a  self-evident  conclusion.  Doubt- 
less he  intended  to  say  that  there  was  not  any- 
where along  that  extent  of  coast  from  the  56th 
parallel  to  the  14 1  st  meridian  a  "  continuous  chain 
of  mountains,"  &c. 

If  this  was  his  meaning,  whence  did  he  derive 
his  information  ? 

It  does  not  appear,  either  from  the  records  of 
the  surveys  of  the  Commissions  or  from  Mr. 
Ogden's  own  deposition,  that  he  ever  saw  the 
region  between  Taku  Inlet  and  the  141st  meri- 
dian, comprising  almost  one-half  of  the  whole 
length  of  coast  concerning  which  he  made  his 
deposition.  His  knowledge  of  it  must  tlierefore 
have  been  obtained  clsewhei'e. 

Not,  presumably,  from  the  "Pacific  Coast 
Pilot,  Alaska,  Part  I"  (Washington,  Government 
Printing   Office,  1891),  which  was  compiled  in 
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the  office  of  the  United  States'  Coast  and  Geodetic 
Survey  (of  Avhich  Bureau  he  is  an  officer),  for 
that  work  says  (p.  20 1),  sjjeaking  of  Icy  Point, 
on  tlie  coast  west  of  Cross  Sound : — 

"  Immediately  behind  the  shore  hne  up  to  this  point 
is  the  eastern  portion  of  the  St.  Elias  range  of  moun- 
tams,  and  which  extends  nearly  to  the  Copper  River, 
and  includes  the  highest  mountain  peaks  yet  known  on 
the  North  American  continent.  This  eastern  poi'tion  ot 
the  range  is  sometimes  known  as  the  Fairweather 
Range." 

See  also  "  Geographical  Dictionary  of  Alaska," 

by  Marcus  Baker,  published  by  the  United  States' 

Geological  Survey. 

Thus  there  is  a  "  range  "  along  this  part  of  the 

coast,  at  least. 

Mr.  Hodgkias'  Deposition.  Mr.  Hodgkins    was   appointed   by   the   United 

rro  /^,  States'  Commissioner  as  attache  on  the  party  of 

D.S.  Case,  ^       •' 

App.,  p.  532.  Mr.  William   Ogilvie,  one   of  the   surveyors   of 

the  British  Commission.  He  says  he  accom- 
panied Mr.  Ogilvie  in  his  sui'veys  of  the 
mountains  from  Taku  Inlet  northward  along 
Lyun  Canal. 

His  conclusions  arc  based  upon  what  he  saw 
while  engaged  in  this  work,  and  also  while 
travelling  along  the  coast  to  the  point  where 
that  work  began.  On  this  journey  he  passed 
along  Behm  Canal  and  Clarence  Strait,  saw  the 
continental  shore  at  Wrangell,  and  again  along 
Frederick  Sound  and  Stephens  Passage  and  as 
far  as  Juneau. 

Speaking  generally  of  what  he  saw  on  this 
steam-boat  trip,  he  says  that,  according  to  his 
recollection  of  the  shore  of  the  continent  north- 
ward from  Dickson's  Entrance,  "  in  general  the 
land  rose  abruptly  and  sometimes  precipitously 
from  the  water's  edge,"  and  that  although  there 
were  occasional  breaks  through  which  glimpses 
could  be  obtained  of  higher  mountains  further 
back,  "  the  mountains  immediately  bordering  the 
coast  generally  served  to  prevent  any  extensive 
inspection  of  the  interior." 

This  testimony  as  to  the  prominence  of  the 
mountains  immediately  adjoining  the  coast 
agrees  with  that  of  Mr.  Bahhvin,  and  the 
reasonable  inference  is  that  Mr.  Hodgkins  got 
very  little  of  his  information  as  to  the  character 
of  the  mountains  of  the  interior  through  what 
he  saw  while  on  the  steamer.  Ai)art  from  this, 
his  only  source  of  personal  information  would  be 
[98  IT  O 
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bis  observations  vvbile  working  witb  Mr.  Ogilvie 
on  tbe  mountains  near  Taku  Inlet  and  Gastiueau 
Channel , 

Mr.  Hodgkins'  observations  in  tbis  region  do 
not  seem  to  have  been  very  accurate  or  certain. 
As  to  tbe  height  of  tbe  mountains  be  ascended, 
he  makes  in  his  deposition  two  statements  differ- 
ing from  one  another.  He  first  makes  a  substan- 
tive statement  that,  "  on  the  part  of  tbe  coast  near 
Juneau,  the  summits  are  from  2,000  to  3,500 
feet  in  height."  Then  he  quotes  a  report  which 
he  made  to  the  Superintendent  of  tbe  Coast  and 
Geodetic  Survey,  in  which  he  says,  speaking  of 
the  area  covered  by  his  work  in  1893,  which  in- 
cluded tbe  mountains  on  tbe  part  of  tbe  coast 
near  Juneau,  "Tbe  mountain  peaks  are  from 
3,000  to  5,000  feet  in  height."  Of  these  two 
statements,  that  made  in  the  report  to  his  supe- 
rior officer  is  tbe  more  nearly  correct.  That 
which  he  makes  in  the  present  affidavit  is 
wrong. 

A  glance  at  the  map,  sheet  No.  13  of  the 
British  Commission  (forming  part  of  section  3 
of  British  Commission  map  in  the  Portfolio,  Ap- 
pendix III  to  the  British  Case),  will  show  that 
along  Gastiueau  Channel  all  the  mountains  rise 
steeply  from  the  water's  edge  to  tbe  3,000  feet 
contour,  and  their  peaks  are  still  higher — in 
several  instances  above  4,U00  feet.  None  of 
these  mountains  can  he  described  as  2,000  feet 
in  height.     They  are  not  less  than  3,000  feet. 

The  mountain  immediately  north  of  Juneau  is 
3,500  feet  high.  That  immediately  to  the  east 
of  Juneau  has  a  summit  ridge  of  3,500  feet, 
with  peaks  rising  to  3,750  feet  and  more.  The 
peak  behind  Sheep  Creek  is  3,630  feet.  The  next 
peak  (proceeding  south-easterly  parallel  to  the 
channel)  is  4,175  feet.  The  next  two  peaks,  which 
overlook  Gastiueau  Channel  and  Stephens  Passage 
on  the  one  side,  and  Taku  Inlet  on  the  other,  are 
3,300  and  3,441  feet  in  height.  Thus  it  would 
have  been  nearer  the  truth  to  give  3,500  feet  as 
the  minimum  instead  of  the  maximum  height. 
Mr.  Hodgkins  arrives  at  the  conclusion — 

"  From  all  the  observations  which  I  made  while  in 
Alaska,  and  from  all  my  knowledge  of  the  region 
gathered  not  only  fnmi  the  ascent  of  mountains  but 
from  other  investigations." 

His  knowledge  gathered  from  the  "ascent  of 
mountains"    has    been   shown   to    he   uncertain 
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in  an  cssoutial  point — the  height  of  those  movin- 
tains. 

The  other  observations  which  he  "  made  while 
in  Ahxska  "  must  be  derived  from  his  views  of 
the  mountain  landscape  while  travelling  on  the 
steamer.  He  admits,  however,  that  "  the  moun- 
tains immediately  bordering  the  coast  generally 
sei'ved  to  prevent  any  extensive  inspection  of 
the  interior,"  and  in  this  he  is  confirmed  by 
Mr.  Baldwin. 

So  the  accurate  part  of  his  information  must 
have  been  derived  from  the  "  other  investiga- 
tions." What  the  nature  of  these  investigations 
may  have  been  he  does  not  state.  They  are 
evidently  not  examinations  of  the  Commission 
maps,  for,  as  has  been  shown,  his  statement — that 
is,  his  later  statement — revised  between  the 
24th  February,  lS9i,  and  the  16th  April,  1903^ 
in  the  light  of  his  "other  investigations,"  is  at 
variance  with  those  maps. 

His  conclusion  is  framed  with  the  usual  quali- 
fications in  speaking  of  the  mountains,  that  is  to 
say,  he  contends  that  there  is  "  no  continuous 
chain,"  with  the  addition  of  the  further  qualifica- 
tion "  such  as  seems  to  be  contemplated  in  the 
lansuasre  of  the  Anglo-Russian  Convention  of 
1825."  He  defines  "coast"  as  "the  heads  of 
the  inlets  and  bays." 

It  may  be  noticed,  nevertheless,  that  Mr. 
Hodgkins  in  a  certain  place  saw  mountains 
"  which  assumed  somewhat  the  appearance  of  a 
range."  He  thinks,  howevei-,  that  this  was  au 
optical  illusion.  He  evidently  took  no  pains  to 
verify  or  disprove  his  observation,  which  had 
the  most  important  bearing  upon  the  subject 
which  he  was  sent  to  Alaska  to  investigate. 
Mr.  Baldwin's  Deposition.  jy^i-.  Baldwin's  testimony  as  to  the  high  and 

commandinof  character  of  the  mountains  imme- 
U.S.  Case,  App.,  ,       ,     .  ,  ,  ,        i     i 

p.  535.  diately  bordering  the  coast  has  already  been  re- 

ferred to.  It  accords  with  the  experience  of 
every  traveller  from  tlie  time  of  Vancouver,  and 
with  the  Commission  maps. 

"With  I'cspcct,  however,  to  his  observations  on 
the  Stikine  he  is  not  quite  so  closely  in  agree- 
ment with  outside  evidence.  He  says  "  there 
was  no  extent  of  view,"  when  passing  up  the 
Stikine,  "  except  between  mountain  peaks  which 
rose  up  abruptly  from  the  valley  in  irregular 
order,  and  continued  in  tliis  way  all  the  way  up 
the  river." 

The  statement  is  here  made  that  there  is  no 
[981]  O  2 


96 


rea^ularity  ia  the  arrangement  of  the  mountains 
on  either  side  of  the  Stikine  River. 

In  1869  appeared  the  first  edition  of  the 
"  Pacific  Coast  Pilot,  Alaska,"  published  by  the 
L^nited  States'  Coast  Survey.  The  work  bears  on 
its  title  page  the  name  of  George  Davidson  as 
author,  and  appears  from  the  introduction  to  be 
essentially  a  repi-oduction  of  his  Report  of  1867 
(extracts  from  which  are  printed  in  the  United 
States'  Appendix,  pp.  S4sl-Si4i),  revised,  and  in 
some  parts  amplified. 

On  p.  83  of  this  work,  Mr.  Davidson,  speaking 
of  the  Stikine  River,  says  : — 

"  It  rises  by  two  branches,  one  to  the  north-east  and 
one  to  the  soiith-east,  and  from  their  junction  near  the 
latitude  of  57°  30'  it  flows  almost  south  30',  then  west 
and  south-west  with  a  general  antagonism  to  the  coast 
ranges  near  the  Ai-chipelago  Alexander. 

"  The  interior  of  the  country  appears  to  be  broken 
into  a  succession  of  sharjily  defined  mountain  ranges 
separated  by  narrow  and  deep  valleys,  similar  to  those 
between  the  islands  of  the  coast.  In  fact,  the  topo- 
graphy of  the  Alexander  Archipelago  is  a  tj-pe  of  that 
in  the  interior.  A  submergence  of  the  mountain  region 
of  the  mainland  would  give  a  similar  succession  of 
islands  separated  by  deep  and  narrow  fiords." 

Another  edition  of  the  "  Pacific  Coast  Pilot, 
Alaska "  was  published  in  1883.  This  edition 
was  compiled  by  Mr.  W.  H.  Dall,  assisted  by 
Mr.  Marcus  13aker.  The  Superintendent  of  the 
Coast  Survey,  in  the  preface,  refers  to  the  work 
as  "  a  new  work,  exhaustive  of  all  known  sources 
of  information."  In  it  more  than  three  pages 
(109  to  112)  are  devoted  to  the  description  of 
the  Stikine  River.     On  p.  109  we  find  : — 

"  The  topography  in  the  vicinity  of  the  river  is  mostly 
mountainous,  with  some  broad  valleys,  but  more  nume- 
rous narrow  ones.  Most  of  these  have  a  certain 
parallelism  with  the  coast,  while  some  of  those  through 
which  the  Stikine,  Naas,  and  Taku  Rivers  reach  tlie  sea 
cut  across  the  ranges  nearly  at  right  angles." 

In  a  foot-note  on  p.  109  it  is  said : — 

"  In  fact,  the  same  type  of  topography  prevails  upon 
the  continental  border  as  that  exhibited  in  a  half- 
submerged  condition  in  the  Columbian  and  Alexander 
Archipelago.  If  the  latter  were  entirely  elevated  above 
the  sea  level,  they  would  in  essential  features  resemble 
the  present  continental  border,  and  were  the  valleys  of 
the  last  depressed  below  the  sea  level  a  similar  exten- 
sion of  the  archipelago,  without  changes  of  chara<;ter. 
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would  be  the  result.  Sumner  Strait  appears  to  Ijc 
merely  the  prolongation  seaward  of  the  valley  of  the 
lower  Stikine." 

"  Alexander  Archipelago  "  is  the  name  applied 
by  the  Coast  Survey  to  the  whole  group  of  islands 
lying  ofE  the  mainland  coast  from  Dixon's 
Entrance  to  Cross  Sound.  "  Columbian  Archi- 
pelago "  is  that  applied  to  the  islands  south  of 
Dixon's  Entrance,  lying  off  the  coast  of  British 
Columbia. 

Again,  on  p.  Ill,  referring  more  particularly 
to  the  locality  where  Mr.  Baldwin  says  the 
mountain  peaks  rose  up  abruptly  from  the  valley 
in  "irregular  order,"  the  "  Coast  Pilot"  says  :— 

"  About  5  mile.s  above  the  delta  islands  the  valley 
narrows  and  the  river  appears  only  200  or  300  feet  in 
width.  The  depth  in  the  channel  is  nowhere  less  than 
7  feet,  and  will  average  over  12  feet.  The  appearance 
of  the  high  land  on  either  side  is  as  if  ranges  trending 
north-west  and  south-east  were  abutting  obliquely  upon 
the  river." 

This  testimony  as  to  the  regularity  of  the 
mountain  topography  along  the  coast,  the  "  coast 
ranges,"  the  "  parallelism "  of  the  valleys  with 
the  coast,  &c.,  it  will  be  seen,  differs  materially 
from  that  of  the  gentlemen  who  have  made 
affidavits  in  support  of  the  United  States'  Cas(>. 

Reference  may  also  be  made  to  an  article  on 
"  The  General  Geograi)hy  of  Alas'ua,"  by  Henry 
Gannett,  Chief  Geographer,  United  States'  Geo- 
logical Survey,  in  the  "  National  Geographic 
Magazine "  (Washington,  May  1901).  Mr. 
Gannett,  in  this  article,  gives  a  close  geographical 
and  topographical  analysis  of  the  region  border- 
ing the  coast.     An  extract  may  be  made  : — 

"  Although  the  coast  of  the  mainland  and  of  the 
islands  is  altogether  several  thousand  miles  in  length, 
yet  for  the  entire  distance  there  are  very  few  square 
miles  ot  level  ground.  The  land  rises  from  the  water 
almost  everywhere  at  steep  angles,  without  a  sign  of 
beach,  to  altitudes  of  thousands  of  feet.  It  is  a  fiord 
coast.  The  islands  are  separated  from  one  another  and 
from  the  mainland  by  fiords,  deep  gorges,  whose 
bottoms  are  in  some  cases  thousands  of  feet  below  the 
surface  of  the  water.  These  fiords  extend  far  up  into 
the  mainland  and  into  the  islands  in  deep,  narrow, 
U-shaped  inlets. 

"  The  relief  ieatures  of  this  region,  its  mountains  and 
its  gorges,  partly  filled  by  the  sea,  are  all  of  glacial 
origin,  presenting  everywhere  the  familiar  handwriting 


98 


of  ice.  Every  canon,  eveiy  water  passage,  whether 
called  strait,  canal,  or  liay,  if?  a  U-shaped  gorge,  and 
its  branches  are  simihir  gorges,  commonly  at  higher 
levels — '  hanging-  valleys '  they  have  been  called. 
Above  the  clifis  of  the  gorges  the  mountains  rise  by 
gentle  slopes  to  the  base  of  the  peaks.  The  cross 
profile  of  each  gorge,  and  its  surroundings,  is  that  of 
ice,  not  of  water,  carving.  It  is  the  work  of  channel 
erosion,  not  of  valley  erosion,  and  the  channels  were 
filled  with  ice.  It  is  a  colossal  exhibition  of  the  eroding 
p(jwer  of  water  in  solid  form." 

Mr.  Ealdwin  states  that  at  "  no  point  between 
our  camp  "  (up  the  river  near  the  30-league  limit) 
"  was  there  a  continuous  or  homogeneous  range 
of  mountains  extending  parallel  witli  the  coast, 
and  which  stood  out  and  could  be  distinguished 
from  the  collection  of  mountain  peaks  as  a  con- 
tinuous mountain  range."  He  could  see,  how- 
ever, up  the  Rivers  Iskoot  and  Katete  "  for  a 
number  of  miles."  As  will  be  seen  from  the 
map,  these  rivers,  as  far  ns  their  course  has  been 
laid  down  by  the  surveys,  run  nearly  pai-allel  to 
one  another,  and  nearly  parallel  to  the  general 
line  of  the  coast.  Between  them,  therefore,  the 
mountains  must  form  a  range  of  some  kind, 
which  surely  "  could  be  distinguished  "  from  the 
other  mountains  which  were  separated  from  them 
by  the  valleys  of  these  rivers.  Whether  this 
range  possesses  all  the  properties  required  l^y 
Mr.  Baldwin;  homogeneity,  &c.,  is  bard  to  say. 
The  survey  of  these  interior  regions  along  the 
rivers  was  committed,  under  the  arrangement 
between  the  Commissioners  under  the  Convention 
of  1892,  to  the  officers  of  the  United  States' 
Commission,  and  the  surveys  of  the  British 
Commission,  with  their  accurate  delineation  of 
the  mountains,  were  allowed  to  remain,  at  this 
point,  incomplete. 

The  "  Alaska  Coast  Pilot "  of  1883,  indeed, 
suggests  that  there  is  something  like  a  range 
here,  distinguishable  from  the  mountains  of  the 
interior,  for  it  says  of  the  "  Skoot  or  Iskoot 
Bivcr"  (p.  Ill):— 

"  The  Skoot  extends  to  the  eastward  about  55  miles, 
where  it  bends  to  the  northward,  receiving  at  the 
angle  thus  formed  a  tributary,  the  Nin-kun-saw,  which 
flows  from  the  southward  ajid  eastward  a  distance  of 
over  20  miles.  At  the  summit,  where  the  head-waters 
of  this  branch  are  intimately  associated  with  those  of 
the  Naas  River,  the  elevation  attained  is  2, GOO  feet.  By 
ascending    the    Skoot    and    niakuig    the    portage,    the 
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Stikine  Indians  can  descend  the  Naae  River  and  reach 
Fort  Simpson  in  six  (lays  after  setting  out." 


Tn  1891  !Mr.  Baldwin  went  up  to  the  head  of 
Chilkoot  Pass,  where  he  found  a  distinct  water- 
shed. Until  his  "  ari'ival  at  this  point  it  Avas  a 
detached  mass  of  heterogeneous  mountains."  The 
meaning  of  this  is  not  very  clear,  but  the  word 
"  it "  probably  refers  to  tlie  mountains  at  the 
head  of  Chilkoot  Pass,  which  appeared  to  be 
detached  from  one  another,  and  heterogeneous 
or  confused  as  to  arrangement.  When  he 
reached  the  summit  of  the  pass,  however,  he 
found  the  arrangement  of  the  mountains  was 
quite  regulai%  forming  a  distinct  watershed. 

Mio-ht  not  his  other  views  of  distant  mountains 
from  which  he  has  reached  rather  sweeping  con- 
clusions have  been  subject  to  similar  correction 
if  he  had  gone  nearer  to  them  ? 

He  says,  however,  that  his  opportunities  for 
seeing  the  mountain  formations  along  the  coast 
and  in  the  interior  were  sufficient  to  enable  him 
to  say  that  there  is  not  anything  like  a  defined 
mountain  range. 

This  defined  mountain  range,  he  says,  does  not 
exist  to  the  west  of  a  certain  line,  drawn  much 
the  same  as  that  drawn  by  Mr.  Tittmann. 
Mr.  Baldwin,  as  Avell  as  Mr.  Tittmann,  has  over 
looked  the  possible  existence  of  a  "  distinct  Avater- 
shed  "  extending  for  100  miles,  perhaps,  from 
Chilkoot  Pass,  a  pass  which  they  both  personally 
visited. 
Mr.  Flemer's  Deposition.  Mr.  Plemer,  in  1893,  was  attached  to  the  pai-ty 

,  .  of  the  British  Commission  under  Mr.  Talbot,  and 

sSe?Casr        bis  surveys  of  that  season  were  made  over  the 
P-  537.  mountain  area  soiuh  of  the  Stikine  Eiver. 

Mr.  Plemer's  own  surveys  in  this  region  are 
shown  in  two  sheets  on  Card  No.  2  (Portfolio, 
Appendix  III  to  the  British  Case). 

With  respect  to  the  region  south  of  tlie  Stikine 
Kiver,  be  remarks  : — 

"  I'he  terrene  of  this  section  is  very  riigged  and  bold, 
the  numerous  crags  and  peaks,  with  their  underlying 
mountain  fonnation,  forming  irreguhir  masses  with  no 
indication  of  any  range  formation.  The  altitudes  of 
the  peaks  in  this  section  gradually  increase  iVom  the 
coast  inland." 

Yet  his  maps  on  Card  No.  2  show  distinctly 
the  general  arrangement  of  the  mountain 
summits  and  slopes,  with  the  intervening  depres- 


lOU 

sions,  as  parallel  to  the  coast.  Oue  of  the  moun- 
tain ridges  is  shown  on  the  sheet  on  the  left-hand 
side  of  the  Card,  extending  in  a  direction  south  25"" 
east  or  there^houtsfrom  a  point  of  the  Stikiue  south 
of  the  large  island.  This  ridge  is  separated  from 
the  mountains  to  the  east  of  it  by  a  well-defined 
vallev,  and  forms  the  summit  which  Great 
Britain  claims  that  the  boundary  line  should 
follow. 

On  the  ^ame  Card,  to  the  south-west  of  this 
range,  appear  other  mountains  close  to  the  shore, 
extending  south  from  near  Rothesay  Point  at  the 
mout'n  of  the  Stikine  to  Wrangell  Peak.  This 
series  of  mountains,  although  of  short  extent 
compared  with  the  next  inner  range  just  men- 
tioned, may  yet,  as  it  seems,  be  properly  called  a 
"range"— the  "Cannery  Pv,ange  "— see  sheet 
No  4  of  the  United  States'  Commission.  Mr. 
Flemer,  however,  says  that  there  are  "  no  indica- 
tions of  any  range  formation "'  in  the  region  he 
surveyed  during  the  year  1893.  Immediately 
across  the  Stikine  Eiver,  indeed,  and  in  his  full 
sight  when  he  was  on  the  mountain  tops,  is  the 
'•Wilkes  Range"  of  the  United  States'  Coast 
and  Geodetic  Survey  Chart,  No.  8,200,  and  of 
the  sheet  No.  4  of  the  United  States'  Commission. 
See  also  "  Paoiflc  Coast  Pilot,  Alaska,"  3rd 
edition,  1891,  p.  115. 

Mr.  Flemer's  other  surveys  in  Alaska  were  in 
the  region  about  the  head  of  Lynn  Canal,  and  a 
long  distance  north  of  the  point  where  His 
Majesty's  Government  claims  that  the  boundary 
line  should  cross  the  canal.  The  absence  of 
"  mountain  formations  strung  out  north  and 
south,"  along  Lynn  Canal,  if  such  absence  were 
a  fact,  Avould  not  therefore  be  in  conflict  with 
that  claim. 

His  remarks,  however,  as  to  the  abruptness  of 
the  mountains  along  the  upper  part  of  Lynn 
Canal,  and  the  narrow  valley  bottoms  of  the 
rivers  Katzehin,  Skagway,  &c.,  might  seem  to 
indicate  a  "  coastal  mountain  range "  (if  the 
shores  of  Lynn  Canal  are  the  "coast").  He 
denies,  however,  that  the  mountains  ever  run  "  in 
a  continuous  range  or  chain." 

He.  indeed,  recognises  the  existence  of  a 
divide  between  Lynn  Canal  and  the  Yukon  and 
Taku  Rivers,  which  appears  from  the  most  recent 
maps  to  lie  within  10  leagues  of  the  coast  (see 
remarks  upon  Mr.  Tittmann's  statement).  The 
evidence   of    the   maps    in    the   United    States' 
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Appendix  seems  to  show  that  this  "  divide"  runs 
nearly  north  and  south,  and  it  must  be  a 
"  mountain  formation."  Mr.  Flemer  tells  us, 
however,  that  the  mountain  formations  do  not 
run  north  and  south,  though  without  stating 
upon  what  evidence  he  bases  this  statement. 

Mr.  Flemer  says  that  in  1898  he  was  ordered 
to  Alaska  "  to  extend  the  surveys  of  the  Tlaheena, 
Chilkat,  Chilkoot,  Skagway,  and  Dyea  Rivers, 
including  the  passes  at  their  heads  leading  into 
the  interior,  going  inland  as  far  as  30  miles  from 
the  coast." 

From  this  sentence  it  might  be  inferred  that 
the  passes  at  the  heads  of  the  rivers  named  are 
30  miles  inland  from  tide-water.  In  correction 
of  such  possible  inference,  it  may  be  explained 
that  only  two  of  these  rivers,  the  Tlaheena 
(Klehini)  and  Chilkat,  rise  at  a  greater  distance 
from  tide-water  than  10  leagues.  The  other 
rivers  take  their  rise  much  nearer  the  shore. 

Messrs.  Hodgkins,  Baldwin,  and  Flemer  all 
refer  to  the  general  formation  of  the  interior 
country  as  "  plateau."  Their  descriptions  do  not 
entirely  agree  with  one  another,  for  Mr.  Baldwin's 
language  conveys  the  impression  of  an  existing 
plateau,  that  is,  "  a  broad  flat  area  of  land  in  an 
elevated  position ;  a  table  land ;  an  elevated 
plain  "  ("  Imperial  Dictionary  ") — this  plateau 
having  mountain  peaks  standing  above  its  level 
surface. 

Mr.  Flemer  seems  to  speak  rather  of  the 
"  plateau  "  as  the  original  formation,  which  has 
now  been  so  roughly  eroded  as  to  lose  that 
character.  Mr.  Hodgkins'  description  seems 
confused.  His  plateau  is  of  ice  and  snow,  yet 
the  valleys  which  have  been  carved  out  of  it  are 
"  frequently  occupied  by  glaciers." 

The  general  impression  conveyed  by  these 
expressions  is,  however,  that  of  an  elevated 
region  lying  behind  "  the  mountains  bordering 
the  coast,"  which  generally  serve  "  to  prevent 
any  extensive  inspection  of  the  interior "  ;  be- 
hind the  "coastal  barrier";  "the  mountains 
rising  slieer  from  the  water's  edge " ;  "  the 
abrupt  shore  formation." 

Without  further  discussing  the  question 
whetlier  a  "plateau"  is  a  proper  description  of 
the  chaiacter  of  the  interior,  it  may  be  pointed 
out  that  it  is  along  this  "  coastal  barrier "  that 
His  IMajestys  Government  claims  that  the 
[981]  p 
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bouudary  line  should  be  drawn,  its  charactei'  is 
shown  by  the  photographs  reproduced  in  the 
album  accompanying  the  Counter  Case,  and 
described  by  Mr.  J.  J.  McArthur  in  the  exhibit 
accompanying  his  declaration. 

It  is  submitted  that  the  existence  of  a  plateau 
or  elevated  region  on  one  side  of  a  range  of 
mountains  does  not  alter  their  character.  It 
is  a  general  rule  in  nature  that  the  land  on 
opposite  sides  of  mountains  is  not  of  equal 
elevation. 

In    the    Counter-Case    of    the     United    States         Modified  interpretation  of  Ai-ticle  III  in 
(p.  3'.))  the  interpretation  placed  upon  «  crete  des  ^""'^'"^  States'  Counter-Case. 

montagues  situees  parall51ement  a  la  cote,"  as 
involving  a  "  continuous    range    of    mountains 
parallel  to  the  coast,"  has  been  modified  into  "a  United  States' 
continuous     dominating     range    of    moimtains    '"^og  *'''  "^^^^ 
approximately  paralleling  the  physical   coast  of 
the  continent." 

The  statement  is  made  that  "  the  proof  that  no 

such  range  exists  is  conclusive." 

Eor  i)roof  of  this  statement  reference   is  made           Evidence  presented  in  United  States' 
'-                                               .                                                             Counter-Case. 
to    pp.  529-38  of  the  Appendix    to    its    Case,  

and  to  pp.  257  and  262-65  of  the  Appendix  to 

its  Counter-Case. 

Pp.  529-38  of  the  Appendix  to  Case  contain 
the  declaration  of  ^Ir.  Tittmann,  and  the  affida- 
vits of  four  officers  of  the  Coast  and  Geodetic 
Survey.  These  statements  have  already  been 
dealt  with  in  this  argument  and  in  the  British 
Counter-Case. 

The  references  to  the  Appendix  to  Counter- 
Case  are  to  a  Report  of  the  Geological  Survey  of 
Canada  upon  the  area  covered  by  the  "  Kamloops 
Sheet,"  and  to  affidavits  of  four  more  Coast  and 
Geodetic  Survey  officers — Messrs.  Hitter,  Pratt, 
Welker,  and  Nelson. 

The  quoted  extract  from  the  Geological  Survey         Report  of  Geological  Survey  of  Canada. 
Report  is  confined  to  a  description  of  the  forma-  „  .^^ ,  t,.      , 
tion  of  the  region  adjacent  to  the  Fraser  River,  Gountei-Case, 
far  to  the  south  of  the  locality  now  under  discus-     ^^''  '^' 
siou.     The  only  references  in  the  extract  which 
can  have  any  bearing  u})on  that  locality  appear 
to  be — 

1.  The  statement  that  the  Coast  Ranges  (of 
which  a  narrow  selvage  of  the  inland  side  alone 
purports  to  be  described)  form  a  wide  belt  of 
mountainous  country,  which  runs  parallel  to  the 
coast  for  the  entire  length  of  the  Province  of 
British  Columbia ;  and 
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Mr.  Hitters  Deposition. 


United  States' 
Couater-Case, 
App.,  p.  262. 


2.  The  inferred  statement  that  at  certain  points 
of  the  Fraser  Valley  the  mountains  form  a 
"  complex." 

From  Mr.  W.  H.  Dall,  however,  we  learn 
that  this  complex  does  not  exist  further  north. 
"  Advancing  northward,"  he  says,  "  the  valleys 
gradually  widen,  at  the  expense  of  the  moun- 
tainous area ;  the  latter  assuming  a  greater 
regularity  of  trend,  and  forming  more  continuous 
ranges.  The  axis  of  elevation  comes  nearer  the 
coast." 

Of  the  four  new  affidavits,  three  were  made  on 
or  before  the  7th  May,  i.e.,  before  the  British 
Case,  filed  in  London  on  the  2nd,  could  have 
reached  Washington.  They  Avould,  therefore, 
more  properly  have  been  presented  witli  the 
Case. 

They  are  of  the  same  general  character  as  the 
former  affidavits,  l)eing  devoted  to  the  assumption 
that  a  more  or  less  physically  impossible  range 
of  mountains  was  intended  by  the  Treaty,  and 
denials  of  the  existence  of  such  range.  Their 
evidence  is  wholly  of  this  negative  character, 
and  there  seems  to  be  nothing  in  them  contro- 
verting or  modifying  anything  in  the  British 
Case. 

Mr.  Bitter,  from  certain  mountains  between 
the  entrance  to  Holkham  Bay  and  Port  Houghton, 
saw,  as  he  says  : — 

"  A  great  mountain  system,  the  culminating  peaks  of 
which  were  beyond  the  limits  of  the  topography 
delineated  by  us.  The  mountain  masses  are  so  dis- 
tributed that  no  defined  mountain  range  trending  north 
and  south  can  be  said  to  exist  within  the  area  described 
by  me.  AVithin  the  range  of  vision  the  altitudes  of 
numerous  crag.s  and  peaks  whicli  I  saw  gradually 
increase  from  the  coast  inland." 

The  mountains  Avhich  formed  his  view  points 
were  apparently  some  of  those  which  the  Hue  as 
described  by  Great  Britain  follows,  and  which, 
from  the  Commission  maps,  seem  to  form  a  well- 
defined  range.  Mr.  Bitter,  however,  says  notiiing 
whatever  about  these,  but  only  of  some  mouiitains 
which  Avere  beyond  the  limits  of  his  survey. 
Althougli  beyond  these  limits,  and  therefore  not 
accurately  determined  by  him,  he  thinks  they 
are  so  distributed  that  no  defined  mountain  range, 
&c.,  exists. 

He,  as  well  as  most  of  the  others,  says  the 
mountain  heights  gradually  increase  from  the 
coast  inland.  This  itself  would  point  to  a  certain 
[981]  P  2 
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regularity  of  arrangement,  and  suggest  tliat 
ranges  might  be  found  to  exist  parallel  to  the 
coast.  However,  none  of  them  give  exact 
measurements  of  heights  or  precise  positions, 
whereby  the  fact  of  the  arrangement  in  ranges 
-  or  otlierwise  could  be  tested. 

Mr.     Pratt    was    "  attached    to   the    party    of                     Mr.  Pratt's  Deposition. 
Mr.  0,  H.  Tittmann."     From  this  it  must  not  ,,  .    ,  „       ,  

1  1       i       T      ji     i       -,r        -r.  United  btates 

be    understood    that     Mr.    Pratt     accompanied  Counter-Case, 
Mr.  Tittmann  during  any  of  the  surveys  described  ^^P' '''  ^^^" 
by  Mr.  Tittmann  in  his  statement.     Mr.  Pratt 
was  attached  to  the  party  of  one  of  the  Canadian 
surveyors,  and  worked  with  him. 

Mr.  Pratt  says  he  ascended  ten  or  more 
mountains  between  Thomas  Bay  and  the  Stikine, 
and  also  a  peak  4,800  feet  high  near  the  Great 
Glacier  of  the  Stikine.  This  peak  seems  to  be 
the  triangulation  station  No.  61  of  the  British 
Commission  map. 

From  this  last  point  he  says  he  obtained  a 
good  view  of  the  mountains  towards  the  interior 
•'  which  are  much  higher  than  those  towards 
the  coast."  He  does  not  say  that  from  this 
point  he  obtained  a  good  view  of  the  mountains 
nearer  the  coast. 

The  Commission  maps  show  pretty  certainly 
that  he  could  not,  on  account  of  the  height  of 
the  mountains  lying  close  to  the  westward  and 
south-westward  of  his  view  point. 

These  last-mentioned  mountains  form  the  range 
considered  by  Mr.  Joseph  Hunter,  in  1877,  to  be 
the  axis  of  the  coast  range.  As  to  Hunter's 
range  south  of  the  Stikine  Biver  at  this  point,  it 
maybe  convenient  hereto  point  out  that  Hunter's 
conception  of  a  definite  range  in  this  locality  is 
supported  by  the  evidence  of  Mr.  Baldwin  that  United  States' 
he  could  see  up  the  valley  of  the  Katete  River  <^*8e,App.,p.535. 
for  a  number  of  miles.  Hunter's  mountain  range 
lies  to  the  south-west  of  this  valley. 

Eeference  has  already  been  made  in  dealing 
with  Mr.  Baldwin's  evidence,  to  the  fair  inference 
which  may  be  drawn  therefrom,  that  a  mountain 
range  parallel  to  the  coast  lies  between  the  Katete 
and  Iskoot  Rivers. 

All  these  facts  go  to  show  that  the  mountains 
lie  in  ranges  parallel  to  the  coast.  Yet  Mr.  Pratt, 
like  the  other  deponents,  is  content  to  pass  by 
these  facts,  proved  by  maps.  Coast  Pilots,  and 
other  official  works,  and  by  the  evidence  of  un- 
prejudiced travellers,  without  any  mention,  much 
less  explanation,  of  their    non-accord  with    the 
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f  liftory  of  irregular  arrangement  of  isolated  p;\iks, 
and  to  rest  upon  the  bare  statement  of  tlu>  theory 
that  there  is  no  "  defined  "  mountain  range. 

The  phrase  he  uses  is,  "  no  defined  mountain 
range  witliin  this  region  descriljed  by  nic."  It 
is  not  clear  what  region  he  has  described.  The 
only  description  refers  to  the  country  to  the  (>ast 
of  the  Stikine. 

He  further  makes  the  remarkable  statement 
that  the  great  field  of  glacier  ice,  with  which  a 
large  portion  of  the  country  "  described  "  by  him 
is  covered,  "  slopes  gently  to  the  coast,  and  if  not 
interrupted  by  the  Stikine  River,  would  be  con- 
tinually higher  as  you  recede  from  the  coast." 

In  other  words,  if  tlie  topographical  features 
were  different,  the  topograpliy  would  not  be  the 
same  as  it  is . 

However,  the  statement  that  the  glacier  ice 
rises  continually  from  the  coast  to  the  Stikine  is 
incorrect.  The  proof  is  the  Great  Glacier,  which 
is  quite  close  to  one  of  his  points  of  observation, 
the  peak  4,800  feet  high.  This  glacier  slopes 
down  to  the  Stikine,  indicating  that  there  is  a 
summit  between  the  Stikine  and  the  coast.  It 
is  seen  from  the  Commission  maps  that  the  other 
mountains  which  Mr.  Pratt,  in  company  with 
Mr.  Gibbon,  ascended,  lie  on  the  coastal  side  of 
the  glacier  field. 

From  these  he  could  see  only  the  edge  and 
loAvor  slopes  of  the  ice  field.  To  determine  the 
fact  of  continual  rise,  it  would  be  necessary  to 
obtain  a  view  point  near  the  top.  His  only  view 
point  was  the  peak  near  the  Great  Glacier. 
What  he  saw,  or  could  see,  from  this  place,  as 
hc!S  been  shown,  is  adverse  to  his  deduction. 

His  statement  as  to  the  slope  of  the  ice  is, 
therefore,  merely  anotlier  instance  of  unsup- 
ported generalization. 

Mr.  Pratt  also  says  : — 

"  In  my  trips  up  ;nid  down  Lj'un  Caual,  I  was 
impressed  by  tlic  topograpliy  on  each  side.  In  general 
the  movmtaiu.s  rise  abruptly  from  the  sea,  but  the 
mountains  increase  in  elevation  from  the  south  towards 
the  passes  and  east  and  west  from  the  shores  of  the 
canal." 

It  is  evident  from  the  maps,  Avhich  give  the 
heigiits  of  the  mountains  bordering  Lynn  Canal, 
that  it  is  impossible  from  the  water,  while  travel- 
ling up  and  down  Lynn  Canal,  to  see  over 
the  immediately  bordering  range;.     See  also  the 
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pliotograplis  in  the  album  of  the  British  Counter- 
Case,  especially  those  taken  from  station  169,  on 
p.  33  of  the  album,  and  those  from  station  170, 
on  p.  35.  These  a  lews  were  taken  not  from  the 
water,  but  from  mountain  summits  high  up  on 
the  west  side  of  the  canal. 

Mr.  Pratt  cannot,  therefore,  have  ascertained 
from  his  observations  while  on  his  trips  that  the 
mountains  increase  in  elevation  in  the  way  he 
says  they  do. 

The  facts  as  to  these  mountains  bordering  Lynn 
Canal,  attested  by  the  maps  and  photographs,  as 
well  as  by  Mr.  Flemer's  account  of  them  (re- 
ferred to  ante,  p.  100),  are  sufficient  to  contradict 
the  statement  in  the  last  sentence  of  Mr.  Pratt's 
affidavit. 

Mr.  Welker  accompanied  Mr.  McA.rthur  in  the  -^^  Welker's  Deposition, 

ascent  of  some  mountain  peaks  with  him.    Tor  a 
list   of   Mr.    Welker's   ascents    see   affidavit    by  S^,?^^^^^' 
Mr.    McArthur    in    the    Appendix    to    British  App.,  p.  263.' 
Co-unter-Case,  p.  73. 

As  ^Iw  Welker  says,  the  peak  most  remote 
from  the  shore,  which  he  personally  ascended, 
was  about  5  miles  from  the  mouth  of  Speel 
River.  With  the  aid  of  Mr.  McArthur's  state- 
ment, this  peak  is  identified  with  12  m.  of  the 
British  Commission  map.  This  peak  is  between 
2,000  and  2,250  feet  high,  on  a  ridge  standing 
isolated  in  the  valley  of  Speel  Biver.  Being 
closed  in  liy  mountains  on  each  side  upwards  of 
4,000  feet  high,  it  was  not  a  suitable  view  point 
for  examination  of  the  general  features  of  the 

country. 

As  Mr.  McArthur  ascended  many  peaks  miich 
higher  and  much  further  inland,  took  photo- 
graphs, and  made  a  topographical  map  of  the 
reo-ion  (which  forms  part  of  the  British  Commis- 
sion map),  while  Mr.  Welker  has  not  even  fur- 
nished a  sketch,  Mr.  Welker's  vague  descriptions 
can  be  of  little  service. 

Mr.  Welker  speaks  of   high  peaks  from  20  to 

30  miles  further  inland  than  the  inner  limits  of 

the  explored  region,  and  then  goes  on  to  say  that 

one  of  these  inner  peaks,  which  he  called  Tent 

Mountain,  was  distin<;tly  higher  than  any  peak 

on   Holkham    Bay  or  Tracy  Arm,    he    "  deter- 

mined  "  to  lie  nearly  in  the  axis  of  Tracy  Arm 

and  about  2  miles  from  its  head. 

The  word  "  determined  "  would  indicate  tliat  he 

had  accurately  placed  the  mountain  by  means  of 

surveving  instruments.     The  maps  show  that  a 
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mountain  2  miles  beyond  the  head  of  Tracy  Arm, 
far  from  being  20  or  80  miles  inland  from  the 
inner  limits  of  the  country  explored,  would  be 
only  21  miles  from  tlie  shore  of  Stephens  Passage, 
i.e.,  from  tlie  ocean  coast  of  the  continent. 

If  lie  had  accurately  determined  this  peak,  it 
is  strange  that  he  did  not  report  the  determina- 
tion at  the  time,  and  liave  it  laid  down  on  the 
App.  Ill  to  British  United  States'  Commission  map.     Peiitaps  it  may 
'  be  the  same  as  the  peak  marked  on  that  map,  at 
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United  States' 
Counter-Case, 
App.,  p.  265. 


the  head  of  Tracy  Arm.  That  peak,  however, 
is  given  an  altitude  of  only  4',4!l5  feet,  an  elevation 
far  surpassed  by  a  multitude  of  peaks  nearer  the 
coast. 

It  is  unnecessary  to  devote  further  space  to 
the  usual  formula  respecting  a  defined  mountain 
range,  but  it  may  be  pointed  out,  with  reference 
to  the  statement  in  the  last  sentence  of  the  affi- 
davit, that  the  maps  and  the  photographs  show  a 
most  clearly-defined  mountain  range  lying  to  Avest 
of  Endicott  Arm,  west  of  the  upper  part  of 
Holkham  Bay  and  west  of  Port  Snettisham. 

This  range  is  completely  separated  from  the 
inner  mountains  by  the  depression  of  Endicott 
Arm  and  Holkham  Bay,  and  by  that  of  Port 
Snettisham  and  the  valley  between  Snettisham 
and  Holkham  Bay.  This  valley  comes  down 
almost  to  the  sea  level.  The  axis  of  this  range, 
as  nearly  as  possible,  lies  in  a  straight  line,  and  is 
broken  only  by  the  outltts  of  Holkham  Bay  and 
Port  Snettisham,  which  ai-e  comparatively  narrow. 

The  last  affidavit  furnished  is  that  of  Mr.  Nelson. 
He  does  not  appear  to  have  been  employed  on  the 
surveys  of  the  Commission,  but  later,  in  his 
capacity  as  an  officer  of  the  Coast  and  Geodetic 
Survey,  he  made  a  survey  of  the  region  about  the 
Katzehin  Kiver,  near  the  head  of  Lynn  Canal. 

As  has  already  been  mentioned,  this  is  the  only 
one  of  the  four  affidavits  of  surveyors  presented 
with  the  United  States'  Counter-Case,  whose  date 
indicates  it  to  he  a  "  reply  to  the  Case,  documents, 
correspondence  and  evidence  "  presented  by  Great 
Britain. 

This  affidavit  itself  does  not  seem  to  be  a  reply 
to  anything  in  the  British  Case  or  the  Appendices 
thereto.  It  deals  solely  with  the  region  adjacent 
to  the  Katzehin  Kivor,  a  tributary  of  Lynn  Canal, 
at  a  point  far  inland  (some  30  miles)  from  any 
mountains  described  or  referred  to  in  the  British 
Case  as  defining  the  line  of  demarcation. 

The   affidavit   is   inconsistent  with    the  maps 
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prepared  in  1903  in  the  office  of  the  Coast  and 
Geodetic  Survey  for  the  Case  and  Counter- Case 
of  the  United  States,  that  is  to  say.  United  States' 
MajDS  Nos.  1,  2,  3,  25,  and  26. 

These  maps  all  show  the  watershed  between 
Lynn  Canal  and  the  interior  to  lie  far  to  the  sea- 
ward from  the  line  claimed  by  the  United  States. 
It  has  already  been  noticed  that  these  maps  dis- 
agree with*  the  testimony  of  Mr.  Tittmann  and 
others. 

It  is  strange  that  the  results  of  Mr.  Nelson's 
"topographical  survey"  of  1898,  by  which  it 
appears  that  he  made  the  drainage  for  30  miles 
back  from  Lynn  Canal  all  flow  into  it,  had  not 
been  incorporated  into  the  maps  of  the  Coast 
and  Geodetic  Survey,  confessedly  the  most 
accurate  bureau  as  regards  actual  surveys  in  the 
United  States,  before  1903. 

It  is  noticed  that  Map  26,  accompanying  the 
Counter-Case,  agrees  with  the  Maps  1,  2,  3,  and 
25,  accompanying  the  Case. 

As  to  the  intrinsic  value  of  Mr.  Nelson's 
statement,  he  says  he  ascended  the  Katzehin 
Valley  for  about  15  miles.  The  maps  show  that 
the  whole  length  of  the  river  from  its  mouth  to 
its  source  in  the  glaciers  is  not  more  than  10 
miles.  He  could  see  to  a  distance  30  miles  from 
the  coast,  i.e.,  20  miles  beyond  bis  farthest  point. 
As  he  says  the  mountains  continue  to  increase  in 
height  the  further  back  from  the  coast  they  are, 
it  is  difficult  to  see  how  he  could  see  enough  of 
the  dividing  valleys  to  determine  with  certainty 
that  all  the  drainage  of  this  region  flowed  into 
Lynn  Canal. 

His  observation  of  this  region  was  "  at  the 
head  of  the  Katzehin  River."  The  drainage  of 
this  20  miles  of  "snow-capped  peaks"  flowing 
towards  Lynn  Canal  would  make  a  very  fair- 
sized  river.  Where  does  this  river  flow  into 
Lynn  Canal  ?  Not  past  his  observation  station, 
for  he  was  at  the  "  head  "  of  Katzehin  River, 

In  contradiction  to  the  oft-repeated  statement 
in  all  the  affidavits  of  the  absence  of  mountain 
formations  parallel  to  the  coast,  reference  may  be 
had  to  the  maps  of  the  United  States'  Com- 
mission, where  the  mountain  peaks  delineated 
in  a  diiferent  manner  from  that  adopted  for  the 
British  Commission  maps,  Avithout  the  detail  of 
the  connecting  ridges,  &e.,  show  in  a  way  better 
appreciated  at  a  glance  than  do  the  latter  maps, 
the  universal  arrangement  of  the  mountains  in 
ranges  parallel  to  the  coast. 
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In  ofteviug  the  above  examination  of  the 
evidence  presented  by  the  United  States  with 
reference  to  the  topographical  features  of  the 
region  in  question,  Great  Britain  expressly 
reserves  her  right  to  contend,  as  she  does,  that 
the  materials  upon  which  the  Tribunal  must 
proceed  are  those  collected  by  the  Commission 
under  the  Convention  of  1892.  These  materials, 
and  especially  the  maps,  reveal  the  actual 
features  of  the  country,  and  from  them  the 
Tribunal  has  to  decide  which  are  the  mountains 
which  satisfy  the  requirements  of  the  Treaty, 
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Access  to  the  Sea  for  Great  Britain — 

Intention  of  Negotiators  of  Treaty  of  1825,  see  "  Barrier  Theory." 

Acbniralty  ilaps  and  Charts — 

Chart  No.  24t>l  corrected  to  1861 — E^-ideuce  as  to  Mountain  Boundary,  73. 

Chart  No.  787,  1877,  74. 

Maps  of  186-5  and  1868 — Portland  Channel  Entrance  shewn  on,  8. 

Armstrong,  Edward  — 

Mountain  Boundary  in  Lynn  Canal  Region,  E^ndence  as  to  Recognition  of,  71. 

Arrowsmith's  Maps — 

Arrowsmith's,  A.,  Map   of  North  America  1795,  Revised  1833 — Evidence    as  to  .-Mountain 
Boundary,  73. 

Map  of  1833 — Evidence  as  to  Portland  Channel  Entrance,  8. 

Treaty  of  1825.  Maps  used  by  Negotiators — 

Maps  of  1822  and  1824.  Mountains  shown  on.  79,  80,  81. 

Russian  Negotiators'  Memorandum  on  Sir  C.  Bagot's  Amended  Proposal,  probable 
reference  to  Maps  of  1822  and  1821,  80. 

Map  of  1823,  Absence  of  Mountains,  79,  81. 

One   or  more  Arrowsmith   Maps   used   by  Negotiators — United   States'  Counter-Caee 
Contention,  6,  78. 

Pinkerton's  Modem  Atlas,  Philadelphia,  1818,  Map  trom — Not  an  Arrowsmith  Map 
and  not  used  by  Negotiators,  78,  80. 

Portland  Channel  Entrance.  Evidence  as  to,  7. 

Bagot,  Sir  C. — 

Treaty  of  1825  Negotiations — 

Amended  Propo.sal  delivered  on  receipt  of  Russian  "  Contre-projet "  to  first  Proposal. 
"  Mouutaius  bordering  the  Coast,"  pln-ase  used  by  Sir  C.  Bagot,  34. 
Reply  to  Russian  Observations  on  amended  Proposal,  35. 
Report  to  Jlr.  Canning — ^Description  of  the  lUiere,  35. 
Ten-Marine  League  Line  withi:)Ut  reference  to  Mountains,  proposed.  39. 

Line  through  middle  of  Portland  Channel,  thence  to  Mountains  bordering  the  Coast, 
Russian  Proposal — Sir  C.  Bagot's  objection  that  England  would  lose  Bays  and 
Inlets  North  of  54°  45'. 

.')4''  40'  Contentio'iL  Evidence  as  to,  15. 

Portland   Channel    Enti-ance.    Latitude    of — United    States'   Argument  based    on 
Sir  C.  Bagot's  mention  of  54°  45',  6. 

Portland  Channel   He;id  to   .J6th   parallel — United   States'  objecrions  to  proposed 
British  Line  iutersectina;  Behin  Canal,  21,  22. 

Vancouver's  Nairatives,  Ignorance  of — United  States'  Contention,  2,  3. 
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Baker,  Lieut.  Joseph — 

Vancouver's  Second  and  Third  Charts  prepared  by,  79. 

"  Barrier  Theory  " — 

Intention  of  Xegotiators  of  Treaty  of  1825  was  to  cut  off  Great  Britain  from  access  to  the 
Sea — United  States'  Contention,  22,  33. 

Negotiations  failing  to  support  United  States'  view,  38,  39. 

Repudiation  of  by  Great  Britain,  42. 

refer  also  to  title  Inlets  question. 

Bayard,  Jlr. — 

Despatch  of  November  188.5 — Evidence  against  United  States'  Assumption  that  the  location 
of  the  Boundary  was  no  longer  an  open  question,  49,  50,  51,  55. 

Maps,  Evidence  of — Mr.  Bayard's  Comment  on  Boundary  shown  on  United  States'  Coast 
Survey  of  Alaska,  No.  9(50,  75. 

Beavers,  River  Beavers- 
Hudson's  Bay  Company's  Lease  of  the  lisiire  obtained  to  enable  the  Company  to  hunt  river 
beavers,  alleged — Groundlessness  of  United  States'  Contention,  46. 

Behm  Canal- 
Portland  Channel  Head  to  56th  parallel — United  States'  objections  to  Intersection  of  Behm 
Canal  by  British  Line,  21. 

Substitution  for  Portland  Channel — Alternative  proposed  by  Great  Britain  in  the  event  of 
decision  that  Vancouver's  Portlf^nd  Channel  was  not  the  Portland  Channel  of  the 
Negotiators,  10. 

Behring  Sea  Arbitration — 

"  North- West  Coast  of  America  " — Interpretations  of  phrase  contended  for  by  Great  Britain 
and  United  States,  31. 

Black's  General  Atlas.  1898— Part  of  Map  of  British  Columbia,  plate,  39^. 
Mountain  Boundary  shown  on,  73. 

Bouchette's  Map,  1853 — 

Mountam  Boundary,  Evidence  as  to,  73. 

Brule's  Map,  Paris  1833— 

Mountain  Boundary  shown  on,  72. 

Cameron's,  Major,  Report  of  1878 — 

Great  Britain  charged  with  omitting  to  print  Appendix  favouring  United  States'  Contention 
as  to  Portland  Channel  Entrance,  10. 

Canadian  Map — 

Phelps,  Ml-.,  Request  for — British  Government  Repudiation  of  Boundary  shown  on  Map,  52. 
Absence  of  Comment  by  United  States,  53. 

Canning,  Mr.  G. — 

Treaty  of  1825  Negotiations — 

Draft  Convention  sent  to  Sir  C.  Bagot,  12th  July,  1824 — -'Coast"  applied  to  sliore  of 
Portland  Channel,  Alteration  of  phi-ase  by  Russian  Negotiators,  37. 

Mountain  Boundai-y — 

Base   of  Moimtains  nearest  the  Sea,  &c. — Instructions  to  Sir  C.  Bagot,  29th  May, 
1824,  36. 

Geography  of  Territory  in  question.  Uncertainty   as    to — Need  for  Alternative    to 
Mountain  Boundary. 

Instructions  to  Sir  C.  Bagot,  12tli  .Inly,  1824,  82, 

Letter  to  Mr,  S.  Canning,  8th  December.  1824,  82. 
Refusal  to  eliminate— Instmctions  to  Mr.  S.  Canning.  December  1824.  40,  65. 
Summit  of  Moimtains — Instructions  to  Sir  C.  Bagot,  1824,  39. 
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Carr,  Joseph — 

Mouutaiii  Bouudary  in  Lynn  Canal  Region,  Evidence  as  to  Recognition  of",  71. 

Chilcat  River — 

Boundarj",  detennination  of — Proposals  between  1871  and  1878,  Evidence  as  to  accepted 
Interpretation  of  the  Treaty  on  the  Inlets  Question,  411. 

Chilcoot  Pass  (Perrier  Pass) — 

Recognition  of,  as  part  of  International  Boundary — Evidence  adduced  by  United  States, 
(59,  70,  71. 

Clarence  Strait  and  Eriiest  Sound — 

Substitution  for  Portland  Channel — Alternative  proposed  by  Great  Britain  in  the  event  of 
decision  that  Vancouver's  Portland  Channel  was  not  the  Portland  Channel  of  the 
Negotiators,  10. 

Clarke,  E.  B.— 

Mountain  Boundary  in  Lynn  Canal  Region,  Evidence  as  to  Recognition  of,  71. 

Coast  Survey  of  United  States — 
Mapof  18(i7— 

Mountain  Boundary,  Evidence  as  to.  74. 

Portlaiul  Channel  Entrance,  Evidence  as  to  Position  of,  8. 

Portland  Channel  Head  to  56th  parallel,  Course  of  Boundary,  23. 
Report.  1891,  53,  57. 

Coast — What  constitutes  the  Coast  Line  ? — 
see  Inlets  Question. 

Commencement  of  Boundary'  Line,  Point  of — First  question — 
Agreement  of  the  two  Governments,  1. 

Commencement,  Point  of,  to  Entrance  of  Portland  Channel — 
nee  Southern  (Water)  Boundary. 

Conference  at  Washington  (1892) — 

Inlets  Question — No  claim  to  heads  of  Inlets  or  Rights  on  Lymi  Canal  advanced  by  Great 
Britain,  Mr.  Foster's  Statement,  57. 

Congressional  Records — 

Speeches  by  Mr.  Scjuire  and  Mr.  Pitney  on  Canadian  Claims,  57,  58. 

Dall,  Mr.— 

Chilkoot  Portage,  Reference  to,  as  part  of  lioundary  in  1883,  69. 

Impossibility  of  locating  a  line  following  shores  of  Inlets — Mr.  Ball's  Report  quoted  by 
Mr.  Bayard  in  1885,  50. 

Dawson.  Dr. — 

Inlets  Question — View  put  forward  to  by  Dr.  Dawson  in  1887  that  Boundary  might  cross  the 
Inlets.  Importance  of — View  officially  noted  by  United  States,  &o.,  53. 

De  Mofi-as'  .Map  ((Jfficial  French  Map),  Paris,  1844. 
Mountain  I'oimdary,  Evidence  as  to,  72,  73. 
PdrtlaTid  ChaniH'l  entrance.  Support  given  to  British  Contention,  9. 

Direct  Line — 

In  di;a1ing  with  boundaricB  of  lands  a  break  should  be  filled  in  by  most  direct  line  possible, 
11.  17,  21. 

refer  ntso  to  titles  Southern  Boundary  and  Portland  Channel  Head  to  otith  parallel. 
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Don-a-wak.  Chilkat  Cliief — 

Mountiiin  Boundary  in  Lynn  Canal  region,  Evidence  as  to  recognition  of,  71. 

"  Dryad  "  Expedition — 
Purpose  of,  46. 

Settlement  proposed  by  those  on  board   to  be  at  more   than   10  marine   leagues  from  the 
coast,  44. 

Dyea  and  Skagway — 

Nationality  of^Speeches  bv  Mr.  Sifton   and   Sir  W.  Laurier  admitting  possession  by  United 
States,  60,  61. 

Eastei-n  Boundary  of  the  Lisihr. — 

refei'  to  titles  Inlets  Question,  Mountain  Boundary,  and  Ten-Marine-Leagues  Boundary. 

Facts  subsequent  to  Treaty  of  182.") — 

see  Subsequent  action  of  Parties  to  Treaty  of  1825. 

Faden  Map,  1823  — 

Mountains  shown  on,  79,  81. 

Portland  Channel  Entrance,  Eyideuee  as  to  position,  7. 

Russian   Negotiators'   Memorajidum   on   Sir  C.  Bagot'e  Amended  Proposal  could  not   have 
referred  to  Faden  Map,  80. 

Treaty  of  1825  Negotiations,  Use  in^United  States'  Couuter-Case  Contention,  6,  78. 

Fairweather.  Mt. — 

Position  lOi  marine  leagues  ^vithin  Boundary  claimed  by  United  States,  73. 

Fifth  (Juestiou—  Was  it  an  essential  characteristic  of  the  Ikvre  that  it  ^yas  not  to  be  traversed  by 
Inlets,  24. 
Limited  to  lisiere  north  of  56°,  22. 

Fifty-four  forty  (54°  40'J— 

Course  to  be  followed  by  Boundary  from   point   of  commencement  to  entrance   of  Portland 
Channel,  see  title  Southern  (Water)  Boundary. 

Fishing  and  Trading  Riglits  m  Interior  Waters  of  the  Lisiere — 

Grant  of,  in  Article  VII  of  Treaty  of  1825  and  Article  IV  of  Treaty  of  1824— Evidence  on  the 
Inlets  Question. 

"  Ocean  "  in  Article  I  of  both  Treaties  could  not  refer  to  Interior  Waters,  28. 

Treaty  Negotiators  contemplated  possibility  that  part  of  the  Inlets  might  be  in  British 
Temtory,  31. 

Foster,  Hon.  Ur.  F.— 

Conference  at  Washington  (1892) — No  claim   to   heads   of  Inlets  or  rigiits  on   Lynn   Canal 
advanced  by  Great  Britain— Mr.  Foster's  Statement,  57. 

Fourth  Question — Portland  (channel  Head  to  56th  parallel,  17. 

First  Qiii'.stion — What  is  the  Point  of  Commencement?  1. 

French  Maps — 

Maj)  of  LSI 5—  Evidence  on  Poi-tland  Channel  Entrance  Question,  7. 
Official  French  :\lap,  1844,  see  De  Mofras'  Map. 

Geogi-aphy  f)f '^I'erritories  dealt  with  in  Treaty  of  1825 — 
Uno(!i-tainty  as  to,  13,  22,  27,  34,  39,  40,  65,  82. 

German  Map  of  1807— 

Evidence  on  the  Portland  Channel  Entrance  Question,  7. 
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Gveenhow's  Map,  ISH — 

Mouataiu  Bomidary,  Evidence  as  to,  72,  73. 

Portland  Channel  Entrance,  Support  given  to  British  Contention   i*. 

Herbert's  Map — 

Portland  Channel  Entrance,  Support  given  to  British  Contention,  9. 

Howard,  Brigadiei-General — 

Stickeen  River  Boundary — Reference  to  Mountain  Boundary,  69. 

Hudson's  Bay  Company — 
Lease  of  the  lisiire — 

Description  of  area  leased,  mention  of  54°  40' — Hudson's  Bay  Company  had  no  power  to 
commit  the  British  Government  to  then*  intei^pretation  of  the  Treaty,  which,  more- 
over, was  not  in  accordance  with  United  States'  view,  16. 

Evidence  as  to  54°  40'  Contention,  16. 

Pui-pose  of  the  Company  in  obtaining  lease — No  ground  for  United  States'  suggestion 
that  lease  was  needed  to  enable  the  Company  to  hunt  the  River  Beaver,  45,  46. 

^[ap  of  1857  produced  before  Select  Committee  on  Hudson's  Bay  Company's  Affairs — 

^lountain  Boundary,  Evidence  as  to,  74. 

Portland  Channel  Entrance,  Evidence  as  to  Position  of,  8. 
Memorandum  referred  to  in  United  States'  Counter-Case,  Inaccuracy  of  17. 
Treaty  of  1825 — Negotiations — 

"  Coast "  and  "  Sea,"  Meaning  of,  as  used  by  Mr.  Pelly,  36. 

Establishment  near  the  Coast — Russian  Memorandum  on  Sir  C.  Bagot's  Amended 
Proposal,  80. 

Mountain  Boundary — Desire  for  a  better  Definition  of  ilountains  following  Sinuosities  of 
('oast.  36.  81. 

Hunter's.  Mr.,  Siu-vey  of  Stikeen  River  Boundary — 

Measurements  taken  from  general  trend  of  Coast,  48,  50. 

Iddesleigh,  Earl  of — 

Canadian  ilap  supplied  to  Mr.  Phelps,  Repudiation  of  Boundary  shown  on,  52. 

Ilcee  Shaw,  Indian  of  Kluckwan — 

Russian   Medals   exhibited   by,  as  having  been  in    his  wife's   f'amilv  for  three  generations, 
&c.,  44. 

Imray's  Chai-t  of  North  Pacific  Ocean,  Part  of — London,  1869 — 
Mountain  Boundary,  Evidence  as  to,  74. 

Indians — 

Don-a-Wak,  Chilkat  Cliief — Evidence  as  to  Recognition  of  Jlountain  Boundaiyin  Lynn  Canal 
Region,  70. 

Ikee  Shaw,  Kluckwan  Indian — Russian  Medals  exhibited  by.  as  given  in  token  of  allegiance 
to  Russia.  &c..  44. 

Stick  Indians — Complaints  as  to  British  subjects  packing  in  United  States'  territory,  (i9. 

Inlets  Question — Was  if  an  essential  characteristic  of  the  lisirre  that  it  was  not  fo  be  traversed 
by  Inlets? — Fifth  Question,  24 — 
Coast,  "  Ocean,"  "  Sinuosities  of  the  Coast" — Meaning  of  terms  as  used  in  Treaty  of  1825 — 
Estuaries  of  important  Rivers,  Inlets  not  forming — Impracticability  of  applying  different 
rules  to  Inlets  which  terminate  in  a  River  and  Iidets  whicii  do  not,  27. 

Fishing  and  Trading   Rights  in  interior  waters  of  the   linh-e  granted   by  Article  VII  of 
Treaty  of  1825  and  Article  IV  of  Treaty  of  1824— 
''  Ocean  '*  in  Article  I  of  both  Treaties  could  not  have  been  used  to  include  interior 
waters,  28. 

Treaty  of  li^25  nnist  have  contemplated  possibility  that  part  of  the  Inlets  might  be 
in  British  Territory,  31,  32. 
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Inlets  Question — (continued) — 

Coast,  "  Ocean,"  "Sinuosities  of  the  Coast,"  etc. — continued — 
General  trend  of  outer  Coast  facing  tlie  open  Sea — 

Britisli  Contention  in  accordance  with  terms  of  Treaty  of   1825  and  with  ortlinaiy 
usage,  27,  2S.  29,  31. 

United   States'  proposed  Boundary  jjarallel   to,  but   distant   10  marine  leagiies  from 
heads  of  Inlets.  30.  31,  43. 

Impossibility  of  a  Une  parallel  to  the  Sinuosities  of  the  Coast  where  the  Coast  is  taken  to 
mean  the  Shore  of  the  Inlets,  30,  34,  66. 

Bayard's,    Mr.,   Despatch    of   November    1885 — United    States'    present    contention 
inconsistent  with,  50.  51. 

Inlets  which  penetrate  fai'ther  or  less  far  than  Id  marine  leagues — Impossibihty  of  apply- 
ing difterent  Rules  to,  22. 

Interchangeabilitj-  of  terras.  "Coast"  the  line  where  the  ocean  terminates,  24,  25. 

Line  contended  for  by  United  States  inconsistent  with  United  States'  or  Rriti.sh  defini- 
tion of  '•  Coast,"  43. 

Negotiations  previous  to  Treaty  of  1825.  Evidence  of,  33,  34. 

Bagot,  Sir'  C. — 

Description  of  the  lisvre.  35. 

Rivage,  Meaning  of,  as  used  by  Sir  C.  Bagot.  34. 

Canning,  Mr.  G. — 

Distinction  between  Inland    Seas    and    North    Pacific    Ocean — In.structions   to 
Sir  C.  Bagot  and  Letter  to  Count  Lieven,  36. 

Draft  Convention  of  the  12th  July,  1824 — "Coast"  applied  to  shore  of  Portland 
Channel,  alteration  of  phrase  by  Russian  negotiators,  37. 

Hudson's  Bay  Company's  Letters— Meaning  of  "  Coast  "  and  "  Sea  "  as  used  by  j\Ir. 
Pelly,  36. 

Nesselrode's.  Count,  use  of  word  '•  Coast " — Distinction  between  head  of  Portland 
Channel  and  shore  of  tlie  Ocean,  &c.,  .35. 

Russian  Negotiators — Portland  Channel  head  not  included  in  ''  Coast "  as  used  by 
Negotiators,  35. 

Pitney's,  Mr.,  use  of  words  "  Coast  '  and  '■  Ocean  "  in  Congress,  1896,  58. 

"  Pohtical  Coast "  following  Islands — Futility  of  verbal  controversy  arising  out  of 
United  States"  contention,  29. 

Tide  water,  head  of,  as  limit  of  the  Ocean — 

Absuidity  of  accepting  according  to  definition  of  Tide  water  accepted  in  United 
States'  Law.  26. 

Tide  water  not  mentioned  in  Treaty,  68. 

Subsequent  Action  of  Parties  to  Treaty  of  1825 — United  States'  contention   that  her 
possession  of  Inlets  had  never  been  disputed  by  Great  Britain  or  Canada,  &c. 

Bayard's,  Mr.,  Despatcli  of  November,  1885 — Evidence  against  United  States'  con- 
tention. 49,  .50,  51,  52. 

Canadian  Claims,  Cognisance  of,  by  Um'ted  States — Speeches  in  Congress  in  .lanuary 
and  February,  1896,  57,  58. 

Canadian  Public  Men,  Statements  by,  60. 

Commission   appointed  nnder  Convention  of  1892 — Dr.  T.  C.   Meudenhalls  I'fiicial 
action,  55,  56. 

Conference  at  Washington   (1892)— No  claim  to  heads  of  Inlets  or  rights  en    Lynn 
Canal  advanced  by  Great  Britain — Mr.  Foster's  Statement,  57, 

Dawson"s,  Dr.,   view  that    Line  might  cross  the   Inlets,  officially   noted   by    Cnited 
States,  &c.,  53. 

Lj'nn  ('anal  Region,  Provisional  Bor.ndary — 

Lord  Salisbury's  Despatch  of  the  19th  July,  1898,  describing  Boimdary  as  more 
than  100  miles  from  the  Ocean.  .58. 

United  States"  Memorandum  in  Reply,  59. 
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lulets  QuestioD — continued — 

Subsequent  Action  of  Parties  to  Treaty  of  1825 — continued — 

Preliminaiy  Survey  provided  for  by  Congress  in  1891  to  follow  general  trend  of  Coast — 
United  States'  Coast  Survey  Report,  53,  57. 

Rivers  of  the  iisiere,  Line  crossing — Negotiations  between  1871  and  1878,  49. 

Siunmary  of  Evidence  advanced  by  United  States,  44. 

refer  also  to  title  Ten  Marine  Leagues  Boundary — Point  from  which   10  Marine  Leagues  were 
to  be  measured. 

Johnston's,  Keith,  Royal  Atlas,  Map  from — 
Mountain  Boimdaiy  shown  on,  73. 

Joint  High  Commission,  1898 — 

Appointment  a  formal  acknowledgment  that  the  Location  of  the   Boundary  was  still  an  open 
question,  75. 

Kannaghutiut  Island — 

refer  to  title  Portland  (channel — -Entrance. 

King,  Mf.  W^  K. — British  Commissioner  on  fnternational  Su7'vei/  under  Convention  of  1892. 
Moimtain  Boundary  shewn  on  Maps  and  described  in  Statement,  64. 

Langdorf  (.Lang-sdoi-ff)  Map  of  18()o. 
Absence  of  Mountains,  79,  81. 
Treaty  of  1825  Xegotiatious,  Possible  use  in,  6,  77. 

Latitude — Degrees  of  North  Latitude  mentioned. 
54°  .39' 30",  13. 
54°  40'.  IL  -n. 
.54°  45',  5,  1,5,  21,  -li. 
55°  13. 
59°,  15. 
60°,  15. 

Lauiier,  Sir  W. 

Dyea,  Nationality  of — Possession  of  Dyea  by  Russians  and  then  by  United  States,  60,  61. 

Lieveii,  Count. 

Treaty  of  1825  Negotiations. 

Oeogi-aphy  of  Territories  in  question.  Uncertainty  as  to,  81,  82. 

Memoraudnni  of  July  24,  1821 — Objections  to  seaward  base  of  Mountains  as  Boundary,  39. 

Longitude. 

Longitudes  mentioned,  130°  and. 133°,  12. 

Treaty  of  1825 — West  Longitude  given  by  negotiators,  3. 

Vancouver's  Nan-ative,  Longitudes  in — Reason  for  giving  P^ast  Longitude,  3. 


Lynn  ( !anal  Region  Boundary  Question. 

Dyea  and  Skagway,  ^ 
possession  bj 

Maps,  Evidence  of,  48. 

luntain 
68,  6 
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Dyea  and  Skagway,  Nationality  of— Speeches  by  Mr.  Sifton  and  Sir  W.  Laui-ier  admittiu"- 
possession  by  United  States,  60,  61.  .  ^ 

idence  of,  48. 

Mountain    Boundary,    Recognition    of— Evidence    of    United  States'   Officials.  Citizens,  <&c 
68,  69,  70,  71. 
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Lyiiu  Canal  Region  BouLclary  Question — continual — 

Provisional  Boundary  agreed  on — Lord  Salisbury's  Despatch  of  July  19,  1898,  describing 
Provisional  Boundary  as  more  than  100  miles  from  the  Ocean,  57 — United  States' 
Memorandum  in  Reply,  59. 

Settlements,  Extent  of,  up  to  1885,  47. 

Survey  by  Dr.  T.  C.  Mendenhall  under  Convention  of  1892,  55,  56. 

United  States'  Autliority,  Extent  of — Arrests  made  up  to  10  Marine  Leagues  from  head 
of  Canal,  44. 

McCrackin,  Lieutenant. 

Chilcoot  Pass,  Recognition  as  on  the  Boundary  Line,  69. 

Mackenzie  River. 

Memorandum  assuming  River  to  be  in  Russian  Territory  referred  to  in  United  States'  Counter- 
Case.  17. 

Mamtoba,  Keewatin,  British  Columbia,  &c.,  part  of  Map  of,  Montreal,  1880. 
Mountain  Boundary  shewn  on,  73. 

Maps. 

Bayard's,  Mr.,  Comment  on  Boundary  shewn  on  Coast  Survey  Map  of  Alaska,  No.  960,  75. 
Lynn  Canal  Region  Boundary  Question,  Evidence  on,  48. 
Mountain  Boundary,  Evidence  as  to. 

Contour  Maps.  Evidence  as  to  existence  of  Moimtains,  76. 

Maps  published  in  support  of  United  States'  Case,  Evidence  of,  73. 

Recognition  of,  72. 

Treaty  of  1825  Negotiations,  Maps  used  in — Evidence  as  to  Existence  of  continuous  or 
any  Mountains,  77,  78,  79,  80. 

Vagueness  and  variety  of  Maps. 

Mountains  introduced  by  Cartogi"aphers  in  deference  to  terms  of  Treaty,  &c.,  74,  75. 

Sumner's,  Senator,  Remarks  in  1867,  &c.,  74. 

Portland  Channel  Entrance,  Position  of — Evidence  of  Maps,  6,  7,  8,  9. 

Portland  Channel  Head  to  5fith  Parallel — Two  only  out  of  28  supporting  United  States' 
contention,  23. 

Subsequent  Action  of  the  Parties,  Boundary  Established  by — United  States'  contention. 

Canadian  Map  supplied  to  Mr.  Phelps  at  his  request,  British  Government  Repudiation 
of  Boundary  shewn  on.  52 — Absence  of  Comment  by  United  States,  53. 

Objections  to  Maps  relied  on  by  United  States,  48. 

Treaty  of  1825,  Maps  used  by  Negotiators,  6,  77. 

for  particular  Maps,  see  their  Names. 

Matusevich. 

Correction  made  in  Mr.  O.  Canning's  Draft  (Convention  of  1824,  33. 

Mendenhall,  Dr.  T.  G. —  United  States   Commissioner  under  Convention  o/1892. 

Survey  of  1892.  Mcasiu-ements  taken  from  general  trend  of  Coast,  &c.,  55,  56. 

Middleton,  Mr. — 

Portland  Chamiel  Head  to  56tli  parallel — Change  of  Direction  implied  in  Mr.  Middleton's 
Report  of  Conversation  witli  Mr.  S.  Canning  on  the  day  of  Signature  of  Treaty  of 
1825,  2  . 

Treaty  of  1824,  Meaning  attached  to  "  Ocean"  in  Article  I — Mr.  Middleton's  care  in  distin- 
guishing between  provisions  contained  in  Articles  I  and  IV,  28. 
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Middleton,  ilr. — continued — 

Treaty  of  1825,  Report  ou — 

54^  40'  Question,  Negotiations   broken   off  ou — [iiiieuuracy   of   Mr.    .Mi.liUcton'.s   State- 
raeut,  15. 

Support  giveu   to   British  Oouteatioii  as  to   boundary  from  startiiii^-poiiit   to    Poi-tlaud 
Chaanel,  16. 

Vancouver's  Nai-rative,  Memoraiidutn  to  Emperor  of  Russia  sliowing  knowledge  of,  4. 

Moore,  William — 

Mouataiii  Boundary  in  Lynn  (Janal  Region,  Evidence  as  to  Recognition  of,  70. 

Mountain  Boundaiy — -What,  if  any  exist,  are  the  Moiuitains  referred  to  as  situated  parallel  to  the 
Coa.st,  &c. — Seventh  Question,  (33 — 

Existence  of  Mountains — Evidence  of  Contour  Maps,  76. 

Misapprehension  of  Terms  shown  in  United  States'  Answer  to  Seventh  Question,  76. 

Range,  Continuous  Range  of  Mountains.  Existence  of  denied  by  United  States,  64. 

Mendenhall's,  Dr.  T.  C.  Remark  quoted  in  United  States'  Counter-Case,  83. 

No  sucli  Range  exacted  by  terms  of  Treaty  of  1825,  77,  84. 

Recognition  of — 

Lynn    Canal    Region,    Recognition    of    Mountain    Boundary    in — Evidence    of    Officers, 
Officials  and  Citizens  adduced  by  United  States,  (58,  (Jy,  70. 

Maps,  Evidence  as  to  Recognition  of  Mountain  Boundary,  72,  73,  74. 

Repudiation  of,  by  United  States,  42,  64. 

Treaty  of  1825  Negotiations  — 

Canning's,    Mr.    8.,    '•  Contre-Projet"  of  1st  February,   1825,  Description    of  Mountain 
Boundary,  84. 

First  Suggestion,  Russian  Counter-Draft  of  February  1824,  3'J. 

Hudson's   Bay    Company's    Desire   for   a    better    Detinition    of   Mountains   described   as 
following  Sinuosities  of  the  Coast,  36,  81. 

Maps  used — 

Evidence  as  to  Existence  of  any  or  contiuuous  Mountains,  78,  79,  80. 

Uncertainty  and  Vagueness  of  Geographical  Knowledge  necessitating  Inti'oduction 
of  10-Marine  League  Alternative,  82. 

"  Mountains  bordering  the  (Joast " — Sir  C.  Bagot's  use  of  phrasCj  34. 

Mountains    near    the    Coast,    (Canadian    (/'laim — -Speeches   in    Congress,    .January    and 
February  1896,  57,  58. 

Omission  of  Mountain  Boundary  from  Sir  (.'.  Bagot's  Amended  Proposal  of  1824,  39. 

Russian    Preference    for    Mountain    Boundary  in   spite   of  admitted    uncertainty  as    to 
Situation  of  Mountains — Count  Nesselrode's  remarks  (20th  February,  1825),  40,  65. 

Russian  Proposal  to  substitute  lO-.Marine  League  Line,  39. 

Canning's,  Mr.,  refusal  to  agree  to,  65. 
Seaward  Base  of  Mountains — Mr.  G.  Canning's  Proposal  of  12th  July,  1824,  36,  39,  82,J84. 

Russian  objections  to,   59,  84. 
Summit  of  Mountains  Propose<l,  39. 

British  Government  Conse.nt — Mr.  (Janiiing's  Instructions  to  Sir  C.  Bagot,  84. 

Muzon,  Cape — 

A'lmitted  Starting  Point  of  Boundary  Line,  11. 

Navy,  United  States — Acting  Secretary's  Report,  1903. 

Moimtain  Boundary  in  Lynn  Canal  Region,  Reference  to,  69. 
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Nesselrode,  Count — 

Treaty  of  1825  Negotiations — 

"  Coast,"  Meaning  of  as  used  by  Count  Nesselrode,  35. 

Geography   of   Territory  in    Question.    Uncertainty    as    to — Letters   to    Count    Licveu 
(February  and  March  1825),  82. 

Mountain  Boundary,  Advantages  of — Letter  to  Coiiut  Lieveu   (20th  February,  1825), 
40,  (55. 

Newell,  Lieut.-Com. — 

Mountain  Boundary  in  Lynn  Canal  Region,  Reference  to,  (i9. 

North-West  Coast  of  America — 

Behi-ing  Sea  Arbitration^Interpretations  of  phrase  "  North-West  Coast "  contended  for  by 
Great  Britain  and  United  States,  31,  32. 

Russian  Negotiators  of  Treaty  of  1825,  Meaning  attributed  to  phrase  by,  34,  35. 

Observatory  Inlet — 

refer  to  title  Portland  Channel. 

"jOcean  " — 

Meaning  of,  as  used  in  Treaty  of  1825 — 
refer  to  title  Inlets  Question. 

Open  Question — 

Location  of  Boundary  had  ceased  to  be  an  Open  Question — United  States'  contention 
refer  to  title  Subseqiient  Action  of  the  Parties  to  the  Treaty  of  1825. 

Peai'se  Island— 

refer  to  title  Portland  Channel. 

Pelly,  Mr.— 

"Coast"  and  "  Sea,"  Meaning  attached  to  words  in  negotiations  prior  to  Treaty  of  1825.  36. 

Pender,  Staff  Commander — 

Naming  of  Mountains  between  Portland  Channel  Head  and  5fith  Parallel,  22. 

Perrier  Pass — 

see  Chilcoot  Pass. 

Perthes'  Map  of  the  World,  Part  of — 

Mountain  Boundary,  Evidence  as  to,  74. 

Phelps,  Mr.— 

Canadian  i\Iap.  Request  for.  52. 

Pitney,  Mr. — 

Canadian  (Jlaims,  Speech  in  Congress  (12th  February,  1896) — Mr.  Pitney's  use  at  words 
"Coast"  and  "Ocean."'  &c.,  58. 

Poletica,  M.  de — 

Vancouver's  Narrative,  Knowledge  of,  4. 

Portland  Channel — \Vhat  Channel  is  the  Portland  Channel — Second  question — 

(y'lareuce  Strait  and  Ernest  Sound  or  Behm  Canal,  Substitution  for.  Portland  Channel — 
Alternative  proposed  by  (ireat  Britain  in  the  event  of  decision  that  Vancouver's  Portland 
Channel  was  not  the  Portland  Channel  of  the  negotiators,  10. 

Entrance  to  Portland  Channel — 

Cameron's  Major,  Report   of  1878 — C;harge  against  (Treat  Britain  i.f  omitting  to  print 
Appendix  favouring  I'nited  States'  contention,  10. 
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Portland  Channel — continued — 

Entrance  to  Portland  Channel — continued — 
Latitude  of — 54°  40'  Contention,  &c. — 
Bagot's,  Sir  C.  Mention  ot  54°  45',  6. 
Nesselrode's,  Count.  Letter  to  Count  Lieven,  35. 

Treaty  of  1825 — Evidence  that  Entrance  was  further  north  than  southcrnmoKt  point 
of  Prince  of  Wales  Island,  12. 

Maps  subsei)uent  to  Treaty  of  1825.  Evidence  of,  8.  9. 

Maps  used  by  Negotiators  of  Treaty  of  1825,  Evidence  of,  6,  7. 

Obsei-vatory  Inlet  an  Inlet  diverging  from  Portland  Channel — Alternative  suggestion   in 
United  States'  Counter-Case,  2. 

Maps,  Evidence  of,  7,  8. 

Portland  Channel   unnamed  as  far  as  llamsdeu  Point  in  1825 — United  States'  Counter- 
Case  suggestion,  2. 

Vancouver's  Maps,  Evidence  of,  7. 
Ramsdeii  Point  and  Pearse  Island,  Entrance  between — United  States'  Contention,  1,  2. 

^lap.s,  E\-idence  of,  t!.  8.  it. 
Tongass  and  Kannaghunut  Islands,  Entrance  between.  British  Contention,  1,  2. 
Vancouver,  Position  assigned  to  Portland  Channel  by,  1,  2,  6,  7. 

Vancouver's  Portland  Channel.  Channel  intended  by  Treaty  of  1825 — Bi'itish  Contention,  1. 

Portland  Channel  Head  to  the  56th  Parallel — Fourth  Question,  17. 

"Ascend  to  the  North" — Inconsistent  interpretations  by  United  States  in  respect  of  Ques- 
tions 3  and  4,  20. 

Behm  Canal,  Intersection  of,  by  Bntish  Line — United  States'  Objections,  21,  22. 

Decision   of  Tribunal   on  Inlets  Question    applicable  solely  to  Iidets  north  of  the  5(>th 
parallel,  22. 

Direct  Lim:  from  Portland  Channel  Head  to  point  on  5(jth  parallel  found  by  Tribunal  to  be 
starting  point  of  Eastern  boundary  of  liaidre — British  Contention,  1 7. 

Head  of  Channel — 

Latitude  as  given  by  Count  Nesselrode,  iio. 

Non-inclusion  in  "Coast"  as  used  by  Negotiators  of  Treaty  of  1825,  35,  37,  38. 

Line  North-East  along  same  course  on  which  said  hue  touches  Mainland  till  it  intersects, 
56th  parallel,  or  line  drawn  directly  to  5(3th  parallel  along  axis  of  valley  forming  con- 
tinuation of  the  Channel — United  States'  Contention,  17. 

Difficulties   occasioned  by  United  States'  ("ontentions — Discdiitinnity  apparent   in 
Statement  in  conclusion,  &c.,  18,  19. 

Maps,  Evidence  of— Two  only  out  of  28  Maps  supporting  United  States'  Contention,  23. 

Middlcton's,  .Vlr.,  Report  of  Convei'sation  with  Mr.  Stratford  Canning  on  day  of  signature  of 
Treaty  of  1825 — Change  of  direction  indicated  by  use  of  the  word  "turns,"  21. 

Pende)''s,  Staff-Commander's,  Acticjii  in  naming  Mounts  Johnson  and  Keverdy,  Irrelevance  of 
reference  to,  22. 

Treaty  of  1825,  interpretalicjn  of  French  Text — Import;ince  attached  to  Russian  version  by 
United  States,  19. 

Change  of  Direction  at  the  head  of  I'oitland  (Jhaunc:l  not  precluded  by  wording  of  the 
Treaty,  however  interpreted,  20. 

Westward  Course  of  Line  proposed  by  (ireat  Britain  no  more  inconsistent  with  u  '.irding  of 
Treaty  than  the  Eastward  (Jourse  of  Line  from  (Jape  .\hizoii  to  I'ortland  (Jhannel 
Entrance,  21. 
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Pi  uliniiuary  Action  of  the  Parties  to  Treaty  of  1825 — 

Admisisioii  as  I'^videuce,  Limits  and  pm-pose  of — Article  III  of  Treaty  of  1903,  40. 

Principles  governing  extent  to  which  prior  negotiations  can  be  used  for  purpose  of  construLag 
a  written  contract,  32,  33,  38. 

United  States'  Contention  that  the  intention  of  the  Parties  must  control  the  interpretation  of 
the  Treaty,  33,  38. 

Prince  of  Wales  Island — 

Southernmost  point,  Latitude  of — Uncertainty  of  negotiators  of  Treaty  of  1825,  &c.,  13. 

Treaty  of  1825,  Clause  securing  whole  Island  to  Russia  a  proof  that  the  negotiators  did  not 
contemplate  a  boundary  due  East  from  Cape  Sluzon  to  Entrance  of  Portland  Channel, 
12,  13. 

Ripinski,  Mr.  Sol.- — United  States'  (Jonnnissioner  at  Haines — 

Mountain  Boundary  in  Lynn  (Janal  Region,  Evidence  as  to  Recognition  of,  71. 

Rivets  of  the  Lisiere,  Boundary  crossing — 

Negotiations  between  1871  and  1878 — Unimportance  of  expressions  used  as  to  line  crossing 
Rivers  Stikine.  Taku,  and  Chilcat,  49. 

Roberts,  Lieutenant — 

Vancouver's  Large  Chart  prepared  by,  78. 

Russia — 

Claims  of,  in  1825 — 

55th  parallel.  Recognition  as  Limit  of  Russian  Rights,  13. 

Latitude  above  which  Russian   Rights  had   not   been   challenged — Count  Nesselrode's 
inaccurate  statement,  15. 

Relations  with  disputed  Territory  priucipally  at  the  Stikine,  44. 

Russian  Maps — 
Map  of  1802— 

Mountains  shown  on,  79,  81. 

I 

Portland  Channel  Enti'ance,  Evideuce  as  to  Position  of,  7. 
Reproduction  of  Vancouver's  Charts,  78. 
Treaty  of  1825  Negotiations,  Use  in.  6,  78. 

Map  of  1826 — 

Inconsistency  with  Terms  (jf  Treaty — Map  of  no  authority,  18. 

Portland  Channel  Head  to  5()th  parallel — Course  of  Boundary.  23. 
Official  Map  of  1853 — Portland  Channel  Entrance,  Support  given  to  British  Contention,  9. 
Map  of  1861 — Portland  Channel  Head  to  5(ith  parallel,  Course  of  Boundary,  23. 

Russian  Ukase  of  1821 — 

Suspension  of  exclusive  claims  of  Navigation  and  .Jurisdiction  (jver  North  Pacific  Ocean  put 
forward  by  Ukase — Mr.  G.  Canning's  Letter  to  Count  Lieven,  3l). 

Salisbury,  Marquis  of — 

Despatch  of  19th  July,  1898 — Lynn  Canal  Region  Provisional  Boundary  describwl  as 
more  than  100  miles  from  the  Ocean,  58 — United  States'  Memorandum  in  Reply,  59, 

Schwatka,  Lieutenant — 

Military  Reconnaissances  of  1883 — Perricr  Pass  referred  to  as  on  international  Boundary,  68. 

Scott,  Hon.  R.  W.— 

Speech  in  Canadian  Parlianicnt  on  Boundary  Question,  51. 

Scottish  ( teogra{)hical  Magazine,  1898.  Map  of  Portland  (Channel  Head  to  56th  parallel — Course  ot 
Boundai'v,  2.'s 
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Seattle  Chamber  of  Cuminerco  Report.  58. 

Second  Question — Wliat  Channel  is  the  Portland  Channel '?   1. 

Seventh  Question — What,  if  any  exist,  are  the  Mo'uitains  referred  to  as  situated  parallel  to  tlie 
Coast,  &c.  1  (53. 

Sifton,  Hon.  CliflFord — 

Dyea  and  Skagway,  Nationality  of,  (!0. 

Simpson.  Govei-nor — 

Joiu-ney  in  1847 — Kemarks  that  the  strip  ceded  to  Russia  rendered  the  interior  country  com- 
paratively useless  to  Great  Britain,  42. 

Simpson  ^lap  of  1847 — 

Portland  Channel  Head  to  SHth  parallel — Course  of  Boundary,  23. 

Sinuosities  of  the  Coast. 

refer  to  title  Inlets  Question. 

Sixth  Question — Point  from  which  10-Marine  League  Boundary  should  be  measured  if  the  Fiftli 
Question  shoidd  be  answered  in  the  negative,  61. 

Skagway  and  Dyea. 

Nationality  of — Speeches  by  Mr.  Sifton  and  Sir  W.  Laurier  admitting  Possession  by  United 
States,  tjO,  61. 

Southern  (Water)  Bouudary^What  course  should  the  line  take  from  the  point  of  Commencement 
to  the  Entrance  to  Portland  Channel? — Third  Question,  10. 

'■Ascend  to  the  North" — Direction  of  Treaty  of  1825  discarded  for  Question  Three  and  relied 
on  for  Question  Four  by  United  States,  20. 

Direct  Line — British  Contention,  11. 

Middleton's,  Mr.,  Report  on  Treaty  of  1825 — Support  given  to  British  Contention,  16. 
Facts  siibsecjuent  to  Treaty.  Irrelevance  and  Insiguificauce  of,  16. 
54"  40' — United  States'  Coimter-Case  Contention. 

Hudson's  Bay  Company  Lease  of  the  lisih-e,  Evidence  of,  16. 

Negotiations  preceding  Treaty,  Evidence  of,  13. 

Bagot's,  Sir  C,  reference  to  54°  45'  as  limit  above  which  England  would  lose  bays, 
and  inlets  under  Russian  Proposal.  Evidence  against  United  States'  Contention, 
6,  15. 

Middleton's,  Mr.,  Statement  that  Negotiations  were  broken  off  on  54°  40'  question, 
Inaccuracy  of,  15. 

Nesselrode's,  Count,  Letters  to  Count  Licven  iiientioniiig  54°  40'  as  boundary', 
Explanation  of.  14. 

Treaty  of  1825 — Contention  not  supported  by  Text  of  Treaty,  12,  13. 

Fifty-fifth  p;irallel.  Recognition  by  Russia  as  Southern  Limit  of  Rights,  13. 

Line  drawn    easterly    from    Cape    Mii/.on    to    centre    of    Portland    Channel — United    States' 
(contention.  11. 

Clause  securing  Prince  of  Wales  Island  to   Russia  plainly  showed  that  the  Negotiators 
did  not  intend  the  line  to  go  due  east  from  Cape  Muzou,  12,  13. 

Treaty  of  1824 — -Irrelevance-  of  Treaty  and  preceding  Negotiations,  15. 

Squire,  Senator — 

Speech  in  Congress,  .January  3,  1896,  57,  58. 

Spanish  Admiralty  Map  of  1857 — 

Portland  Chainiel  Head  to  56th  parallel — (.'cnirse  of  Boundary,  23. 
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ytauford's  Atlas,  1887 — Part  of  Map  of  British  Columbia,  plate  To. 
Moiiiitain  Boiiiulary  .shewn  on,  7?>. 

Stick  Indians — 

British  Subjects — Complaints  as  to  Stick  Indians  packing  in  United  States'  Territory,  Cy. 

Stickeen  River — 

Boimdaiy  Question — 

Howard's,  Brigadier-General,  Reference  to  Mountain  Boundary.  68,  tiy. 

Hunter,  Mr.,  Boundary  laid  down  by — Measurement  from  general  trend  of  Coast,  47,  49. 

Irrelevance   of  Evidence  adduced  by   United  States   to   show    that    Boundary    was  at 
10  marine  leagues  from  head  of  tide  watei",  46,  47. 

Negotiations  between   1871  and  1878 — P]vidence  as  to   accepted  Interpretation  of  the 
Treaty  on  the  Inlets  Question,  49. 

Russian  Boundaiy  Mark  10  marine  leagues  from  Coast,  alleged,  44. 

Russian  Relations  with  disputed  Territory  principally  at  the  Stikeen,  44. 

Sumner,  Senator — 

Maps  existing  in  18()7,  Vagueness  of,  74. 

Subsequent  Action  of  the  Parties  to  the  Treaty  of  1825. 

Admission  as  Evidence,  Limits  and  Purpose  of — Article  III  of  Treaty  of  1903,  40,  41. 

Irrelevance  of  subsequent  facts  where  Terms  of  Treaty  were  clear.  8,  9,  16,  43. 

Method  of  putting  forward  such   Evidence  — Matters   relied   on    by  United  States  put 
forward  individually,  not  looked  at  as  a  whole.  59. 

Such  action  could  only  be  appreciated  by  the  light  of  the  Treaty  and  of  the  diplomatic 
action  of  both  Powers  interested,  59,  61. 

Location  of  Boundary  liad  been  decided  by  subsequent  action  and  could  not  therefore  be  held 
to  be  an  open  question — United  States  Contention,  42,  54. 

Bayard's,  Mr.,  Despatch  of  November,  1885,  Evidence  of,  49,  50,  51,  52,  55,  75. 

Canada,  Lines  proposed  by — No  j)articular  line  contended  for  by  Great  Britain,  54. 

Convention   of  1892— Location   of  Boundary  recognized  as  an  open   question.    United 
States  cognizance  of  Dr.  Dawson's  views,  &c.,  53,  54. 

Commission   appointed  under  Convention.  Official   action   of  Dr.  T.  C.  Mendeuhall,  &c., 
55,  56. 

Inconsistency  of  United  States'  arguments,  55. 

Joint  High  Commission,  Appointment  of,  an  acknowledgment  that  the  Boundary  Question 
was  still  open,  75. 

Maps  relied  on  by  United  States,  Objections  to,  48. 

(Janadian  Map  supplied  to  Mr.  Phelps  at  his  request — British  Government  repudia- 
tion of  Boundary  shown  on.  52. 

Prelinjmary  Survey  provided  for  by  Congress  in  1891,  Mr.  F.  M.  Thorn's  Report,  53,  57. 

Sc-ott's,  Hon.  R.  W.,  Speech  in  Canadian  Parliament,  51. 

Treaty  of  1S92,  Evidence  of,  53,  54,  7(i. 

Treaty  of  1903,  Evidence  of,  76. 

see  also  titles  Inlets  Questions,  Ten-Marine  Leagues  Boundary,  &c. 

Taku  River  B(»undary— 

Prop(i.sals  Itetwecn  1871  and  1878,  Evidence  as  to  accepted  Interpretation  of  the  'i'rcaty  on 
the  lidets  (Question,  49. 

United  States'  authority  acknowledged  oO  miles  up  river,  44. 
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Tanner  Map  of  l.s3;)_ 

Mraiiitain  Boundary,  Evidence  as  to,  73. 

Portland  Channel  Head  to  oGtli  parallel — Course  of  Boundary,  23. 

Ten-Marine  Leagues  Boundary — 

Article  III  of  Treaty  of  1825,  Terms  of,  24. 

Point  from  Avliich  10  Marine  Leagues  were  to  be  measured. 

Parallelism  and  Distance  must  refer  to  same  line,  that  is,  the  line  refeiTed  to  by  the  three 
expressions  "  Ocean,"  "  Coast,"  and  "  Sinuosities  of  the  Coast,"  25,  26,  6(5. 

Impracticability  of  a  line  following  the  sinuosities  formed  by  the  Inlets — Line 
suggested  by  United  States  parallel  to  the  Coast  used  in  British  sense,  distant 
10  marine  leagues  or  more  from  Coast  used  in  United  States  sense,  /U),  43,  6*3,  67. 

Sixth  Question,  Alternatives  proposed  by,  &c.,  61. 

First  and  Second  Alternative,  Lines  indicated  by  substantially  the  same,  63. 

Third  Alternative,  Hypothesis  on  which  question  was  put  contradicted  by,  63. 

Ten-itorial  Waters,  Point  from-  which  10  leagues  should  be  measured  where  Inlets  foi'm 
territorial  Waters,  (H. 

Subsequent  action  of  tlie  Parties  to  Trc^aty    of  1.S25,   10   league  Bf)Uluh^ry  measured  from 
heads  of  Inlets  estabhshd  by — United  States'  Contention,  43,  44. 

Bayard's,  Mr.,  Despatch  of  November  1S<S5,  Evidence  of,  50,  51. 

Canadian  ^Ia]i  supplied  to  Mr.  Phelps — British  Government  Repudiation  of  I'oundary 
siiewn  on  Jlap,  Absence  of  Comment  by  L^nited  States,  52,  53. 

Examination  of  Evidence  advanced  by  I'nited  States,  44,  45,  4ii,  47. 

Treaty  of  1.S25  Negotiations — Adoption   of   10  Marine  Leagues    Boundary  with   Alternative 
of  Mountain   Boundary  proposed. 

Bagot's,  Sir  C,  Amended  Proposal  of  1.S24,  39. 

]5ritish  Kefusal  to  agree  to,  40,  65. 

Russian  Counter-Dralt  of  1S24,  3'.t. 

Ten-Marine  League    limit  not   employed  as  a   boundary   generally,   but   as  indicating 
ixtreme  distance  beyond  which  Mountain  Boundary  should  not  be  followed,  65. 

"Uniform  '  Boundary  claimed  by  ll^nited  States,  Area  of  Territory  involved,  68. 

Territorial  Waters,  Inlets  forming — 

Ten-Marine    League    Boiindary,    Measurement   from    point   wliere  Inlets  formed   Territorial 
waters.  62. 


Third   (^)uesti(iii — Vv'liat  course  should  tlie   line  take   from  the   Point   of  Commencement  to  the 
Entrance  to  Portland  Channel':'   10. 


Thorii,  Ml'.  I'.  M. —  i'nited  States'  Coast  and  Geodetic  Surveyor — ■ 
Report,  1891,  53,  57. 

Tide  water — 

Definition  accepted  in  United  States,  &c.,  26. 
Not  mentioned  in  Treaty  of  1825,  68. 

Trading  and  Fishing  b'ights  in  Ijiteriur  Waters,  see  I'lsliing  and  Trading  Rights. 

Treaty  of  1824— 

Boundary  iiom  Point  of  Commencement  to  Entrance  to  Portland  Channel — Treaty  of  1824 
and  preceding  Negotiations  irrelevant  to  interpretation  of  Treaty  of  1825,  15. 

[981]  S 
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Treaty  of  1825— 

Application  of  Provisions — Boundary  established  still  not  merely  nuidentified,  but  unascer- 
tained in  the  sense  that  tlie  data  on  which  it  depended  were  not  ascertained,  41,  42. 

Article  III.  Interpretation  of — Russian  version  relied  on  by  United  States,  Lack  of  Authority, 
&c.,  li). 

Negotiations — 

Admission   of,  as  Evidence  before  Tribunal  of  190;i,  ace  title  Preliminary  Action  of  the 
Parties  to  the  Treaty  of  1825. 

Draft  Convention  sent  by  Mr.  Canning  to  Sir  C.  Hagot,  July  12,  1824,  o7. 

Fii'st  Negotiations — 

Negotiations  broken  off.  35. 

Eussian  "  Contre-projet "  to  Sir  C.  Bagot's  first  pi-oposal — Sir  C.  Bagot's   amended 
Proposal,  34. 

Russian  Observations  on  amended  proposal  and  Sir  (J.  Bagot's  Reply,  35,  80. 

Geography  of  Territoi-ies  in  Question,  Uncertainty  as  to,  13,  22,  27,  34,  3^',  40,  1)5. 

Maps  used  by  Negotiators,  (!,  77,  78. 

VancoTiver's  ilaps  and  Narrative,  Negotiators  Knowledge  of.  Questioned  by  United 
States,  2,  3,  4. 

Preliminary  Action  of  the  Parties,  see  that  title. 

Subseqiient  Action  of  the  Parties,  see  that  title. 

refer  also  to  titles  Inlets  Question,  Mountain  Boiuidary.  Portland  Channel,  &c. 

Treaty  of  1892— 

Commission  appointed  under — Dr.  T.  C.  Mendenhall's  Action  confirming  British  Definition  of 
"  Coast,"  55. 

Location  of  Boundary,  Recognition  of,  as  an  open  Question — British  Contention,  53,  54,  76. 

Treaty  of  Ai-bitration,  1903 — 

Article  III — Preliminary  and  Subsecpient  Action  of  the  Parties.  Admission  as  Evidence,  40. 

Formal  Acknowledgment  that  Location  of  t!ie  Boundary  was  still  an  open  question,  7(i. 
Functions  <if  Tribunrd  aitpointed  under  Treaty- 
Meaning  and  Intention  of  Treaty  of  1825,  not  facts  and  data  controlling  its  appli(uitiou 
to  be  decided  on,  41,  54. 

Revision  of  Treaty  and  Laying  down  of  I^oundary  outside  Powers  of  Tribunal,  43. 

'J'upper,  Sir  C — 

Dawson's,  Dr.,  Statement  of  view  that  Boundary  might  cross  the  Inlets,  Ccnnmunicatiou  to 
Mr.  Bayard,  53. 

Tuyll,  Baron- 
Southern  Boundary — Suggestion  to  Count  Nesselrode,  October  21,  1822,  5. 

Vancouver's  Maps  and  Narrative — 

Longitudes  given  in — Reason  tor  giving  east  Longitude  in  narrative,  dee.,  3. 
Portland  Channel,  Position  assigni.'d  to,  by  VancouA'er,  2,  (>,  7. 
Treaty  of  1825  Negotiaticnss — 
Maps  used  in,  78. 

Lai'ge  Chart  omitted  i'rom  United  States'  Case  and  Countei"-Case,  81. 
Moimtains  shown  on,  78,  81. 
Narrative,  Negotiators'  knowledge  of,  Questioned  by  United  States,  2. 
Possession  of  Maps  implying  jxtssessiou  oi   Narrative,  4. 
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Washington  Conference,  1892 — 

Inlets  Question — Xo  claim  to  heads  of  Inlets  or  •  Ri_<^hts  on  Lynn  Canal  advanced  by  Crre:vfc 
Biitain,  Mr.  Foster's  Statement,  57. 

Wiiuliiis^s  of  the  Coast  — 

refei-  to  title  Inlets  Question. 

Wright,  Robert- 
Mountain  Boundary  in  Lynn  Canal  Region,  Evidence  as  to  Recognition  of,  70. 


F        U.S.   Treaties,  etc. 
5043      Gt.  Brit,,  Jan.  24t  1903 

,6        Boundary  between  the 
U47      Dominion  of  Canada  and  the 

Territory  of  Alaska:  argument 


^y 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 


ERINDALE  COLLEGE  LIBRARY 
MISSISSAUGA  ONTARIO 


